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ROBERT F. MILLIGAN
COMPTROLLER OF FLORIDA

OFFICE OF THE COMPTROLLER
DEPARTMENT OF BANKING AND FINANCE

STATE OF FLORIDA
TALLAHASSEE
32399-0350

January 3, 1997

IN REPLY REFER TO:
DBFBP 97-1

TO: Agencies Addressed

FROM: Allen Reams, Chief
Bureau of State Payrolls

SUBJECT: Form W-2 Online Tax Reporting

A new feature called Tax Reporting (TR) will be added to the Payroll Main
Menu, effective January 15, 1997.

This new feature will assist you in querying employee W-2 tax reporting
information.  Agencies may not make inquiries regarding employees of other
OLO entities except their own.  The W-2 records for inquiring employee's OLO
can be displayed in alphabetical order or by social security number.  Agency
staff with EI update security clearance will be able to request W-2
duplicates online.  The Form W-2 Tax Reporting Online Procedure is in the
Payroll Preparation Manual Updates dates December 30, 1996.

Should you have any questions concerning these enhancements, please call
Tony Parrish at 904/488-6416 or SUNCOM 278-6416.

RAR/tsp



ROBERT F. MILLIGAN
COMPTROLLER OF FLORIDA

OFFICE OF THE COMPTROLLER
DEPARTMENT OF BANKING AND FINANCE

STATE OF FLORIDA
TALLAHASSEE
32399-0350

February 7, 1997

IN REPLY REFER TO:
DBFBP 97-2

TO: Agencies Addressed

FROM: Allen Reams, Chief
Bureau of State Payrolls

Subject: INCOME TAX WITHHOLDING ON SUPPLEMENTAL PAYMENTS

Internal Revenue Service, Publication 15, Circular E, Employer's Tax Guide,
provides employers two methods for calculating income tax withholding on
supplemental payments.  One method is to withhold at a flat rate, currently
28%.  This is the method we have been using up to now.  The other method is
described in the Circular E as follows:

"Add the supplemental and regular wages for the most recent payroll
period this year.  Then figure the income tax withholding as if the
total were a single payment.  Subtract the tax already withheld from
the regular wages.  Withhold the remaining tax from the supplemental
wages."

Effective February 20, 1997 the payroll system will be revised to include
both methods of calculation in the payroll process.  The method producing
the lowest income tax withholding is the method that will be used in the
payment.

To verify the computations, first determine if the flat rate was used by
dividing the withholding tax by the W-2 gross.  If the result is less than
28%, it will be necessary to locate the regular salary warrant used in the
computation; it will be the regular salary with a warrant number closest to
but less than the supplemental payment in question.  Add the W-2 gross for
this payment and any supplemental payments with warrant numbers between and
including the regular salary and supplemental payment in question.  The
accumulated W-2 gross determined in this manner should be reduced by the
exemption allowance (see table in Volume III, Section I, Page 19 of the
Payroll Manual) and withholding tax computed based on the appropriate tax
table (see table in Volume III, Section I, Page 18 of the Payroll Manual).
The computed tax should equal the sum of the withholding tax deducted on all
of the payments included in this exercise.

We will be including more detailed explanations including examples in a
revision to the Payroll Manual in the near future.  If you have any
questions, please call Asheema Vemuri or Zadok Coxwell at (904) 488-7762 or
Suncom 278-7762.

RAR/nn



ROBERT F. MILLIGAN
COMPTROLLER OF FLORIDA

OFFICE OF THE COMPTROLLER
DEPARTMENT OF BANKING AND FINANCE

STATE OF FLORIDA
TALLAHASSEE
32399-0350

March 12, 1997

IN REPLY REFER TO:
DBFBP 97-3

TO: Agencies and Universities Addressed

FROM: Allen Reams, Chief
Bureau of State Payrolls

SUBJECT: PAYROLL PROCESSING CHANGES

Effective April 1, 1997 the Bureau of State Payrolls will implement the
following changes for Payroll Processing:

•  The cutoff time for accepting Paper Requisitions will be changed from
10:00 a.m. the day of Payroll Processing to 5:00 p.m. the last business
day before Payroll Processing.  Only in emergency situations, when
justification in writing is provided for each submission, will paper
requisitions be accepted after the revised cutoff date.

•  Agencies and Universities submitting tapes and cartridges for Payroll
Processing must submit them directly to the Bureau of Production Control,
in Room B-53, Fletcher Building before 9:00 a.m.  All tapes and
cartridges should be clearly labeled displaying tape numbers and
submitting Agency.  However, the tape numbers and record count must be
submitted to the Bureau of State Payrolls by Fax (904) 922-5181 or SUNCOM
292-5181, by electronic mail or, by contacting Becky Johnson at (904)
488-7762 or SUNCOM 278-7762.

•  The Payroll Authorization documentation can be submitted by mail or fax
on or before the day of Payroll Processing.

Should you have any questions, please call Zadok Coxwell at (904) 488-7762
or SUNCOM 278-7762.



ROBERT F. MILLIGAN
COMPTROLLER OF FLORIDA

OFFICE OF THE COMPTROLLER
DEPARTMENT OF BANKING AND FINANCE

STATE OF FLORIDA
TALLAHASSEE
32399-0350

March 26, 1997

IN REPLY REFER TO:
DBFBP 97-4

TO: AGENCIES ADDRESSED

FROM: Allen Reams, Chief
Bureau of State Payrolls

SUBJECT: Taxability of Tuition Free Courses for State Employees

As addressed in Department of Banking & Finance, Bureau of State
Payrolls Memorandum 96-9, dated November 7, 1996, the value of
tuition-free courses under Internal Revenue Code (IRC) Section 127 for
graduate courses became taxable for undergraduate courses beginning
after June 30, 1997.  However, employer provided education assistance,
even amounts in excess of $5,250, may be treated as a non-taxable
working condition fringe benefit as described below.

IRC Section 132 and 162 provides that employers may exclude from an
employee's taxable wages certain working condition fringe benefits,
including employer payments for job-related education assistance.

Section 132 IRC exempts certain fringe benefits including working
condition fringe benefits.  IRC Section 132 (d) defines "working
condition fringe" as property or services provided to an employee of
the employer to the extent that, if the employee paid for such
property or services, such payment would be allowable as a deduction
under IRC Section 162.  Internal Revenue Service (IRS) Regulation
1.132-1 (f) provides that "if the amounts paid by the employer for
education relating to the employee's trade or business of being an
employee of the employer so that, if the employee paid for the
education, the amount paid could be deducted under section 162, the
costs of the education may be eligible for exclusion as a working
condition fringe".

IRC Section 162 (a) provides for the deduction of ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on any trade or business.  Expressly included in IRS
Regulation 1.162-5 are employment related education expenses, even if
the education leads to a degree, when the education (1) maintains or
improves skills required by the individual in the individual's
employment or other trade or business, or (2) meets the express
requirements of the individual's employer, or the requirements of
applicable law or regulations, imposed as a condition to the retention
by the individual of an established employment relationship, status or
rate of compensation.



Educational expenses that are personal expenditures are not deductible
as ordinary and necessary business expenses even thought the education
may maintain or improve skills required by the individual in his
employment or other trade or business or may meet the express
requirements of the individual.  Nondeductible personal education
expenditures include cases when the education:  (1) is to meet the
minimum educational requirements for qualifying for existing
employment or other trade or business or (2) education that qualifies
the employee for a new trade or business.

Nontaxable state employee educational assistance may include
undergraduate or graduate course work if it will enhance the
employee's current position.  For those persons who have obtained
state employment through substituted experience as an alternate
minimum job qualification, the university degree requirement would no
longer be a minimum requirement.  Once the employee has been legally
hired for a position with the personnel office certifying the
employee's qualification for the position, then he or she has met the
minimal job requirements for that position.

As an example, a recent state job notice read:

Minimum Job Qualifications:  A bachelor's degree from an
accredited college or university and three years of professional
experience in health, social, or rehabilitative sciences, health
care or social services administration or planning---Professional
or nonprofessional experience as described above can substitute
on a year-for-year basis for the required college education.

In this case, the employee who fills this job could at some point
decide to enhance his or her skills in this position.  The employee
could then proceed to undertake courses which fulfill the degree
requirements.  Those courses may not be taxable if in the judgement of
the employing agency they will enhance the employee's current
position.

Because the various departments and agencies employing individuals are
in the positions to be the most informed about the unique
characteristics of their employee positions, the employing departments
or agencies should determine what courses or courses of study are
required, or enhance the employee's skills in the individual employee
positions.

Agencies should notify employees of tax liabilities for tuition free
courses during the eligibility for enrollment approval process and,
where applicable, provide employees an opportunity to request a tax
exemption for job-related education.  Documentation supporting courses
determined by the agency to be tax exempt shall be retained by the
agency.

Each semester agencies will receive from the Bureau of State Payrolls
a listing of employees enrolled in tuition free courses that might be
taxable under IRC Section 127.  The listing will include the tuition
values as reported to the Bureau by the universities.  Currently only



graduate courses are taxable under Section 127.  Undergraduate courses
are scheduled to become taxable July 1, 1997.  However, it should be
notes that Congress is considering a proposal to extend the current
exclusion for undergraduate courses until December 31, 2000, and
retroactively extending the exclusion for graduate studies from June
30, 1996 to December 31, 2000.

Agencies shall report to the Bureau of State Payrolls only those
courses determined by the agency to be taxable.  Taxable tuition
values will be added to the employees' wages and are subject to income
and FICA taxes.  Due to processing systems limitations we cannot
include taxable non-cash values with the employee's regular salary
payment and therefore cannot withhold income and FICA taxes
programmatically.  These taxable values will be included with the
employee earnings through the adjustment process.  This process
collects the FICA taxes on the next salary payment after the record
update but does not collect income taxes.  Agencies should notify
employees having taxable tuition of this additional tax liability so
that they may adjust their Form W-4, Employee's Withholding Allowance
Certificate, as needed.

SPRING SEMESTER 1997

A listing of tuition values for employees enrolled in spring semester
1997 graduate courses will be sent to the agencies by the Bureau of
State Payrolls during the semester with a cover letter explaining
reporting procedures.  Agencies will be requested to review the
listings and report to the Bureau only those courses determined by the
agency to be taxable.  In order to minimize the impact of FICA
withholding on employee salary payments taxable values may be reported
over more than one pay period.  However, taxable values may not be
carried over into the next calendar year.

FALL SEMESTER 1996

For those affected agencies, attached is a listing of employees
enrolled in fall semester 1996 graduate courses and the taxable values
included with the employee earnings records for 1996.  Agencies are
requested to review with the affected employees the courses taken
during this semester and determine those courses qualifying for a
working condition fringe benefit tax exclusion as being job-related.
Agencies may request a refund of FICA taxes and corrected Form W-2 for
courses determined by the agency to be tax exempt.  Requests should be
directed to the Bureau of State Payrolls, giving the employee name,
social security number and course identification.  FICA tax refunds
will be paid by expense warrant and mailed directly to the employee.
A corrected Form W-2 will be sent to the agency for delivery to the
employee.

If you have any questions concerning this matter please call Ernest
Thompson or Steve Isted at SUNCOM 278-6416 or (904) 488-6416.

Attachments



§1.132-1 Exclusion From Gross Income For Certain Fringe Benefits.

(a) In General.

Gross income does not include any fringe benefit which qualifies
as a—

(1) No-additional-cost Service,

(2) Qualified Employee Discount,

(3) Working Condition Fringe, Or

(4) De Minimus Fringe.

Special rules apply with respect to certain on-premises gyms and
other athletic facilities (§ 1.132-1 (e)), demonstration use of
employer-provided automobiles by full-time automobile salesmen (§
1.132-5 (o)), parking provided to an employee on or near the
business premises of the employer (§1.132-5 (p)), and on-premises
eating facilities (§1.132-7).

(b) Definition of Employee

(1) No-additional-cost Services And Qualified Employee
Discounts.

For purposes of section 132(a) (1) (relating to no-additional-
cost services) and section 132 (a) (2) (relating to qualified
employee discounts), the term "employee" (with respect to a line
of business of an employer means

(i) Any individual who is currently employed by the
employer in the line of business,

(ii) Any individual who was formerly employed by the
employer in the line of business and who separated
from service with the employer in the line of
business by reason of retirement or disability, and

(iii) Any widow or widower of an individual who died
while employed by the employer in the line of
business or who separated from service with the
employer in the line of business by reason of
retirement or disability.

For purposes of this paragraph (b) (1), any partner who performs
services for a partnership is considered employed by the
partnership.  In addition, any use by the spouse or dependent
child (as defined in paragraph (b) (5) of this section) of the
employee will be treated as use by the employee.  For purposes of
section 132 (a) (1) (relating to no-additional-cost services),
any use of air transportation by a parent of an employee
(determined without regard to section 132 (f) (1) (B) and



paragraph (b) (1) (iii) of this section) will be treated as use
by the employee.

(2) Working Condition Fringes.

For purposes of section 132(a) (3) (relating to working condition
fringes), the term "employee" means—

(i) Any individual who is currently employed by the
employer,

(ii) Any partner who performs services for the
partnership,

(iii) Any director of the employer, and

(iv) Any independent contractor who performs services
for the employer.

Notwithstanding anything in this paragraph (b) (2) to the
contrary, an independent contractor who performs services for the
employer cannot exclude the value of parking or the use of
consumer goods provided pursuant to a product testing program
under § 1.132-5(n); in addition, any director of the employer
cannot exclude the value of the use of consumer goods provided
pursuant to a product testing program under § 1.132-5(n).

(3) On-premises Athletic Facilities.

For purposes of section 132(h) (5) (relating to on-premises
athletic facilities), the term "employee" means—

(i) Any individual who is currently employed by the
employer,

(ii) Any individual who was formerly employed by the
employer and who separated from service with the
employer by reason of retirement or disability, and

(iii) Any widow or widower of an individual who died
while employed by the employer or who separated
from service with the employer by reason of
retirement or disability.

For purposes of this paragraph (b) (3), any partner who performs
services for a partnership is considered employed by the
partnership.  In addition, any use by the spouse or dependent
child (as defined in paragraph (b) (5) of this section) of the
employee will be treated as use by the employee.

(4) De Minimis Fringes.



For purposes of section 132(a) (4) (relating to de minimis
fringes), the term "employee" means any recipient of a fringe
benefit.

(5) Dependent Child.

The term "dependent child" means any son, stepson, daughter, or
stepdaughter of the employee who is a dependent of the employee,
or both of whose parents are deceased and who has not attained
age 25.  Any child to whom section 152(e) applies will be treated
as the dependent of both parents.

(c) Special Rules For Employers? Effect Of Section 414.

All employees treated as employed by a single employer under
section 414 (b), (c), (m), or (o) will be treated as employed by
a single employer for purposes of this section.  Thus, employees
of one corporation that is part of a controlled group of
corporations may under certain circumstances be eligible to
receive section 132 benefits from the other corporations that
comprise the controlled group.  However, the aggregation of
employers described in this paragraph (c) does not change the
other requirements for an exclusion, such as the line of business
requirement.  Thus, for example, if a controlled group of
corporations consists of two corporations that operate in
different lines of business, the corporations are not treated as
operating in the same line of business even thought the
corporations are treated as one employer.

(d) Customers Not To Include Employees.

For purposes of section 132 and the regulations thereunder, the
term "customer" means any customer who is not an employee.
However, the preceding sentence does not apply to section 132
(c)(2) (relating to the gross profit percentage for determining a
qualified employee discount).  Thus, an employer that provides
employee discounts cannot exclude sales made to employees in
determining the aggregate sales to customers.

(e) Treatment Of On-premises Athletic Facilities

(1) In General.

Gross income does not include the value of any on-premises
athletic facility provided by an employer to its employees.  For
purposes of section 132 (h) (5) and this paragraph (e), the term
"on-premises athletic facility" means any gym or other athletic
facility (such as a pool, tennis court, or golf course)—

(i) Which is located on the premises of the employer,

(ii) Which is operated by the employer, and



(iii) Substantially all of the use of which during the
calendar year is by employees of the employer,
their spouses, and their dependent children.

For purposes of paragraph (e) (1) (iii) of this section, the term
"dependent children" has the same meaning as the plural of the
term "dependent children" in paragraph (b)(5) of this section.
The exclusion of this paragraph (e) does not apply to any
athletic facility if access to the facility is made available to
the general public through the sale of memberships, the rental of
the facility, or a similar arrangement.

(2) Premises Of The Employer.

The athletic facility need not be located on the employer's
business premises.  However, the athletic facility must be
located on premises of the employer.  The exclusion provided in
this paragraph (e) applies whether the premises are owned or
leased by the employer; in addition, the exclusion is available
even if the employer is not a named lessee on the lease so long
as the employer pays reasonable rent.  The exclusion provided in
this paragraph (e) does not apply to any athletic facility that
is a facility for residential use.  Thus, for example, a resort
with accompanying athletic facilities (such as tennis courts,
pool, and gym) would not qualify for the exclusion provided in
this paragraph (e).  An athletic facility is considered to be
located on the premises of a voluntary employees' beneficiary
association funded by the employer.

(3) Application Of Rules To Membership In An Athletic Facility.

The exclusion provided in this paragraph (e) does not apply to
any membership in an athletic facility (including health clubs or
country clubs) unless the facility is owned (or leased) and
operated by the employer and substantially all the use of the
facility is by employees of the employer, their spouses, and
their dependent children.  Therefore, membership in a health club
or country club not meeting the rules provided in this paragraph
(e) would not qualify for the exclusion.

(4) Operation By The Employer.

An employer is considered to operate the athletic facility if the
employer operates the facility through its own employees, or if
the employer contracts our to another to operate the athletic
facility.  For example, if an employer hires an independent
contractor to operate the athletic facility for the employer's
employees, the facility is considered to be operated by the
employer.  In addition, if an athletic facility is operated by
more than one employer, it is considered to be operated by each
employer.  For purposes of paragraph (e) (1) (iii) of this
section, substantially all of the use of a facility that is
operated by more than one employer must be by employees of the
various employers, their spouses, and their dependent children.



Where the facility is operated by more than one employer, an
employer that pays rent either directly to the owner of the
premises or to a sublessor of the premises is eligible for the
exclusion.  If an athletic facility is operated by a voluntary
employees' beneficiary association funded by an employer, the
employer is considered to operate the facility.

(5) Nonapplicability Of Nondiscrimination Rules.

The nondiscrimination rules of section 132 and § 1.132-8 do not
apply to on-premises athletic facilities.

(f) Nonapplicability Of Section 132 In Certain Cases

(1) Tax Treatment Provided For In Another Section.

If the tax treatment or a particular fringe benefit is expressly
provided for in another section of Chapter 1 of the Internal
Revenue Code of 1986, section 132 and the applicable regulations
(except for section 132 (e) and the regulations thereunder) do
not apply to such fringe benefit.  For example, because section
129 provides an exclusion from gross income for amounts paid or
incurred by an employer for dependent care assistance for an
employee, the exclusions under section 132 and this section do
not apply to the provision by an employer to an employee of
dependent care assistance.  Similarly, because section 117 (d)
applies to tuition reductions, the exclusions under section 132
do not apply to free or discounted tuition provided to an
employee by an organization operated by the employer, whether the
tuition is for study at or below the graduate level.  Of course,
if the amounts paid by the employer are for education relating to
the employee's trade or business of being an employee of the
employer so that, if the employee paid for the education, the
amount paid could be deducted under section 162, the costs of the
education may be eligible for exclusion as a working condition
fringe.

(2) Limited Statutory Exclusions.

If another section of Chapter 1 of the Internal Revenue Code of
1986 provides an exclusion from gross income based on the cost of
the benefit provided to the employee and such exclusion is a
limited amount, section 132 and the regulations thereunder may
apply to the extent the cost of the benefit exceeds the statutory
exclusion.

(g) Effective Date.

Sections 1.132-0, 1.132-1, 1.132-2, 1.132-3, 1.132-4, 1.132-5, 1.132-
6, 1.132-7 and 1.132-8 are effective as of January 1, 1989, except
that sections 1.132-1(b) (1) with respect to the use of air
transportation by a parent of an employee and 1.132-4(d) are effective
as of January 1, 1985.  Furthermore, in section 1.132-5, the eleventh
sentence of paragraph (m)(1), Examples 6 and 7 in paragraph (m)(8),



and paragraphs (m)(2)(I), (m)(2)(v), (m)(3)(iv), (m)(6), (m)(7), and
(r) are effective December 30, 1992; however, taxpayers may treat the
rules as applicable to benefits provided on or after January 1, 1989.
For the applicable rules relating to employer-provided transportation
for security concerns prior to December 30, 1992, see section 1.132-
5(m) (as contained in 26 CFR part 1(sections 1.61 to 1.169) revised
April 1, 1992).  See sections 1.132-1T, 1.132-2T, 1.132-3T, 1.132-4T,
1.132-5T, 1.132-6T, 1.132-7T and 1.132-8T for rules in effect for
benefits received from January 1, 1985, to December 31, 1988.  [T.D.
8256, 54 FR 28601, July 6, 1989; T.D. 8457, 57 FR 62192-62198, Dec.
30, 1992; corrected by 58 FR 7296, Feb. 5, 1993.]



§1.162-5 Expenses For Education.

(a) General Rule.

Expenditures made by an individual for education (including
research undertaken as part of his educational program) which are
not expenditures of a type described in paragraph (b) (2) or (3)
of this section are deductible as ordinary and necessary business
expenses (even though the education may lead to a degree) if the
education—

(1) Maintains or improves skills required by the individual in
his employment or other trade or business, or

(2) Meets the express requirements of the individual's employer,
or the requirements of applicable law or regulations,
imposed as a condition to the retention by the individual of
an established employment relationship, status, or rate of
compensation.

(b) Nondeductible Educational Expenditures—

(1) In General.

Educational expenditures described in subparagraphs (2) and (3)
of this paragraph are personal expenditures or constitute an
inseparable aggregate of personal and capital expenditures and,
therefore, are not deductible as ordinary and necessary business
expenses even though the education may maintain or improve skills
required by the individual in his employment or other trade or
business or may meet the express requirements of the individual's
employer or of applicable law or requirements.

(2) Minimum Educational Requirements.

(i) The first category of nondeductible educational
expenses within the scope of subparagraph (1) of this
paragraph are expenditures made by an individual for
education which is required of him in order to meet the
minimum educational requirements for qualification in his
employment or other trade or business.  The minimum
education necessary to qualify for a position or other trade
or business must be determined from a consideration of such
factors as the requirements of the employer, the applicable
law and regulations, and the standards of the profession,
trade, or business involved.  The fact that an individual is
already performing service in an employment status does not
establish that he has met the minimum educational
requirements for qualification in that employment.  Once an
individual has met the minimum educational requirements for
qualification in his employment or other trade or business
(as in effect when he enters the employment or trade or
business), he shall be treated as continuing to meet those
requirements even though they are changed.



(ii) The minimum educational requirements for qualification
of a particular individual in a position in an educational
institution is the minimum level of education (in terms of
aggregate college hours or degree) which under the
applicable laws or regulations, in effect at the time this
individual is first employed in such position, is normally
required of an individual initially being employed in such a
position.  If there are no normal requirements as to the
minimum level of education required for a position in an
educational institution, then an individual in such a
position shall be considered to have met the minimum
educational requirements for qualification in that position
when he becomes a member of the faculty of the educational
institution.  The determination of whether an individual is
a member of the faculty of an educational institution must
be made on the basis of the particular practices of the
institution.  However, an individual will ordinarily be
considered to be a member of the faculty of an institution
if (a) he has tenure or his years of service are being
counted toward obtaining tenure; (b) the institution is
making contributions to a retirement plan (other than Social
Security or a similar program) in respect of his employment;
or (c) he has a vote in faculty affairs.

(iii) The application of this subparagraph may be
illustrated by the following examples:

Example (1)

General facts:  State X requires a bachelor's degree for
beginning secondary school teachers which must include 30 credit
hours of professional educational courses.  In addition, in order
to retain his position, a secondary school teacher must complete
a fifth year of preparation within 10 years after beginning his
employment.  If an employing school official certifies to the
State Department of Education that applicants having a bachelor's
degree and the required courses in professional education cannot
be found, he may hire individuals as secondary school teachers if
they have completed a minimum of 90 semester hours of college
work.  However, to be retained in his position, such an
individual must obtain his bachelor's degree and complete the
required professional educational courses within 3 years after
his employment commences.  Under these facts, a bachelor's
degree, without regard to whether it includes 30 credit hours of
professional educational courses, is considered to be the minimum
educational requirement for qualification as a secondary school
teacher in State X.  This is the case notwithstanding the number
of teachers who are actually hired without such a degree.  The
following are examples of the application of these facts in
particular situations:

Situation 1.  A, at the time he is employed as a secondary school
teacher in State X, has a bachelor's degree including 30 credit
hours of professional educational courses.  After his employment,



A completes a fifth college year of education and, as a result,
is issued a standard certificate.  The fifth college year of
education undertaken by A is not education required to meet the
minimum educational requirements for qualification as a secondary
school teacher.  Accordingly, the expenditures for such education
are deductible unless the expenditures are for education which is
part of a program of study being pursued by A which will lead to
qualifying him in a new trade or business.

Situation 2.  Because of a shortage of applicants meeting the
stated requirements, B, who has a bachelor's degree, is employed
as a secondary school teacher in State X even though he has only
20 credit hours of professional educational courses.  After his
employment, B takes an additional 10 credit hours of professional
educational courses.  Since these courses do not constitute
education required to meet the minimum educational requirements
for qualification as a secondary school teacher which is a
bachelor's degree and will not lead to qualifying B in a new
trade or business, the expenditures for such courses are
deductible.

Situation 3.  Because of a shortage of applicants meeting the
state requirements, C is employed as a secondary school teacher
in State X although he has only 90 semester hours of college work
toward his bachelor's degree.  After his employment, C undertakes
courses leading to a bachelor's degree.  These courses (including
any courses in professional education) constitute education
required to meet the minimum educational requirements for
qualification as a secondary school teacher.  Accordingly, the
expenditures for such education are not deductible.

Situation 4.  Subsequent to the employment of A, B, and C, but
before they have completed a fifth college year of education,
State X changes its requirements affecting secondary school
teachers to provide that beginning teachers must have completed 5
college years of preparation.  In the cases of A, B, and C, a
fifth college year of education is not considered to be education
undertaken to meet the minimum educational requirements for
qualifications as a secondary school teacher.  Accordingly,
expenditures for a fifth year of college will be deductible
unless the expenditures are for education which is part of a
program being pursued by A, B, or C which will lead to qualifying
him in a new trade or business.

Example (2)

D, who holds a bachelor's degree, obtains temporary employment as
an instructor at University Y and undertakes graduate courses as
a candidate for a graduate degree.  D may become a faculty member
only if he obtains a graduate degree and may continue to hold a
position as instructor only so long as he shows satisfactory
progress towards obtaining this graduate degree.  The graduate
courses taken by D constitute education required to meet the
minimum educational requirements for qualification in D's trade



or business and, thus, the expenditures for such courses are not
deductible.

Example (3)

E, who has completed 2 years of a normal 3-year law school course
leading to a bachelor of laws degree (LL.B.), is hired by a law
firm to do legal research and perform other functions on a full-
time basis.  As a condition to continued employment, E is
required to obtain an LL.B. and pass the State bar examination.
E completed his law school education by attending night law
school, and he takes a bar review course in order to prepare for
the State bar examination.  The law courses and bar review course
constitute education required to meet the minimum educational
requirements for qualification in E's trade or business and,
thus, the expenditures for such courses are not deductible.

(3) Qualification For New Trade Or Business.

(i)The second category of nondeductible educational expenses
within the scope of subparagraph (1) of this paragraph are
expenditures made by an individual for education which is
part of a program of study being pursued by him which will
lead to qualifying him in a new trade or business.  In the
case of an employee, a change of duties does not constitute
a new trade or business if the new duties involve the same
general type of work as is involved in the individual's
present employment.  For this purpose, all teaching and
related duties shall be considered to involve the same
general type of work.  The following are examples of changes
in duties which do not constitute new trades or businesses:

(A) Elementary to secondary school classroom teacher.

(B) Classroom teacher in one subject (such as mathematics)
to classroom teacher in another subject (such as
science).

(C) Classroom teacher to guidance counselor.

(D) Classroom teacher to principal.

(ii) The application of this subparagraph to individuals
other than teachers may be illustrated by the following
examples:

Example (1)

A, a self-employed individual practicing a profession other
than law, for example, engineering, accounting, etc.,
attends law school at night and after completing his law
school studies receives a bachelor of laws degree.  The
expenditures made by A in attending law school are



nondeductible because this course of study qualifies him for
a new trade or business.

Example (2)

Assume the same facts as in example (1) except that A has
the status of an employee rather than a self-employed
individual, and that his employer requires him to obtain a
bachelor of laws degree.  A intends to continue practicing
his nonlegal profession as an employee of such employer.
Nevertheless, the expenditures made by A in attending law
school are not deductible since this course of study
qualifies him for a new trade or business.

Example (3)

B, a general practitioner of medicine, takes a 2-week course
reviewing new developments in several specialized fields of
medicine.  B's expenses for the course are deductible
because the course maintains or improves skills required by
him in his trade or business and does not qualify him for a
new trade or business.

Example (4)

C, while engaged in the private practice of psychiatry,
undertakes a program of study and training at an accredited
psychoanalytic institute which will lead to qualifying him
to practice psychoanalysis.  C's expenditures for such study
and training are deductible because the study and training
maintains or improves skills required by him in his trade or
business and does not qualify him for a new trade or
business.

(c) Deductible Educational Expenditures—

(1) Maintaining Or Improving Skills.

The deduction under the category of expenditures for
education which maintains or improves skills required by the
individual in his employment or other trade or business
includes refresher courses or courses dealing with current
developments as well as academic or vocational courses
provided the expenditures for the courses are not within
either category of nondeductible expenditures described in
paragraph (b) (2) or (3) of this section.

(2) Meeting Requirements Of Employer.

An individual is considered to have undertaken education in
order to meet the express requirements of his employer, or
the requirements of applicable law or regulations, imposed
as a condition to the retention by the taxpayer of his
established employment relationship, status, or rate of



compensation only if such requirements are imposed for a
bona fide business purpose of the individual's employer.
Only the minimum education necessary to the retention by the
individual of his established employment relationship,
status, or rate of compensation may be considered as
undertaken to meet the express requirements of the
taxpayer's employer.  However, education in excess of such
minimum education may qualify as education undertaken in
order to maintain or improve the skills required by the
taxpayer in his employment or other trade or business (see
subparagraph (1) of this paragraph).  In no event, however,
is a deduction allowable for expenditures for education
which, even though for education required by the employer or
applicable law or regulations, are within one of the
categories of nondeductible expenditures described in
paragraph (b) (2) and (3) of this section.

(d) Travel As A Form Of Education.

Subject to the provisions of paragraph (b) and (e) of this
section, expenditures for travel (including travel while on
sabbatical leave) as a form of education are deductible only
to the extent such expenditures are attributable to a period
of travel that is directly related to the duties of the
individual in his employment or other trade or business.
For this purpose, a period of travel shall be considered
directly related to the duties of an individual in his
employment or other trade or business only if the major
portion of the activities during such period is of a nature
which directly maintains or improves skills required by the
individual in such employment or other trade or business.
The approval of a travel program by an employer or the fact
that travel is accepted by an employer in the fulfillment of
its requirements for retention of rate of compensation,
status or employment, is not determinative that the required
relationship exists between the travel involved and the
duties of the individual in his particular position.

(e) Travel Away From Home.

(1) If an individual travels away from home primarily to
obtain education the expenses of which are deductible
under this section, his expenditures for travel,
meals, and lodging while away from home are
deductible.  However, if as an incident of such trip
the individual engages in some personal activity such
as sightseeing, social visiting, or entertaining, or
other recreation, the portion of the expenses
attributable to such personal activity constitutes
nondeductible personal or living expenses and is not
allowable as a deduction.  If the individual's travel
away from home is primarily personal, the individual's
expenditures for travel, meals and lodging (other than
meals and lodging during the time spent in



participating in deductible education pursuits) are
not deductible.  Whether a particular trip is
primarily person or primarily to obtain education the
expenses of which are deductible under this section
depends upon all the facts and circumstances of each
case.  An important factor to be taken into
consideration in making the determination is the
relative amount of time devoted to educational
pursuits.  The rules set forth in this paragraph are
subject to the provisions of section 162(a)(2),
relating to deductibility of certain traveling
expenses, and section 274 (c) and (d), relating to
allocation of certain foreign travel expenses and
substantiation required, respectively, and the
regulations thereunder.

(2) Examples.  The application of this subsection may be
illustrated by the following examples:

Example (1)

A, a self-employed tax practitioner, decides to take a 1-
week course in new developments in taxation, which is
offered in City X, 500 miles away from his home.  His
primary purpose in going to X is to take the course, but he
also takes a side trip to City Y (50 miles from X) for 1
day, takes a sightseeing trip while in X, and entertains
some personal friends.  A's transportation expenses to City
X and return to his home are deductible but his
transportation expenses to City Y are not deductible.  A's
expenses for meals and lodging while away from home will be
allocated between his educational pursuits and his personal
activities.  Those expenses which are entirely personal,
such as sightseeing and entertaining friends, are not
deductible to any extent.

Example (2)

The facts are the same as in example (1) except that A's
primary purpose in going to City X is to take a vacation.
This purpose is indicated by several factors, one of which
is the fact that he spends only 1 week attending the tax
course and devotes 5 weeks entirely to personal activities.
None of A's transportation expenses are deductible and his
expenses for meals and lodging while away from home are not
deductible to the extent attributable to personal
activities.  His expenses for meals and lodging allocable to
the week attending the tax course are, however, deductible.

Example (3)

B, a high school mathematics teacher in New York City, in
the summertime travels to a university in California in
order to take a mathematics course the expense of which is



deductible under this section.  B pursues only one-fourth of
a full course of study and the remainder of her time is
devoted to personal activities the expense of which is not
deductible.  Absent a showing by B of a substantial
nonpersonal reason for taking the course in the university
in California, the trip is considered taken primarily for
personal reasons and the cost of traveling from New York
City to California and return would not be deductible.
However, one-fourth of the cost of B's meals and lodging
while attending the university in California may be
considered properly allocable to deductible educational
pursuits and, therefore, is deductible.

[T.D. 6918, 32 FR 6679, May 2, 1967]


