Florida VWorkers” Compensation

Dispute Resolution:
Current Policy N nitiatives

HouseBill (HB) 1803 was passed during the
2001 legislative session, authorizing a number of
changes in the dispute resolution process, as
summarized below. DWC involvement with PFB
docketingiseliminated. PFBsmustincludeadditiona
specificity. A PFB may bedismissed in part without
prejudice. To deny benefits requested on a PFB,
carierswill filea“responseto petition” withtheDivison
of Administrative Hearings. The claimant or adjuster
may attend a mediation conference by electronic
means. Written consent of aclaimant isrequired for
an additional continuance after thefirst. Conditions
for permitting alump-sum settlement aremodified. If
al partiesarerepresented, amutualy agreeablelump-
sum settlement doesnot require JCC gpprova, except
asto attorney fees. JCCsmay issue an abbreviated
find order in caseswhere compensability isnot denied.
The OJCCisdirected to develop rulesfor gathering
datanecessary for areview of judges performance
with respect to statutory requirements.

Unlike the 2000 session, alarge number of
billswere submitted thisyear relating to variousfacets
of disputeresolutionintheworkers compensation
system. Infact, aimost all of the provisionsin HB
1803 werealso listed in other proposed legislation:
most notably House Bills 1775 and 1927 and Senate
Bills 1188, 1926, 1984, 2212, and 2266. A review
of proposed legidation that did not passmay be hel pful
inpredicting provisonsof thecurrent law that arelikely
tofacefuture scrutiny and possiblerevisionsinfuture
legidlation. Infact, readers of last year’s Dispute
Resol ution Report will notethat almost every major
provision relating to disputeresolutionin HB 1149,

which did not passin the 2000 legidlative session,
reappeared in HB 1803 in thisyear'ssession. The
followingisalist of mgor digouteresolution proposals
inthesevenunsuccesstul billslised above. Itisunlikdy
that thislisting will proveasprophetic asthat inlast
year’ sreport dueto thewiderange of issuesaddressed
and thefact that someprovisonsareat oddswith one
another.

B [nformal disputeresolution: Therewere
proposals to eliminate the RFA process, and other
billsspecificaly authorized thedivisonto participate
inearly intervention efforts. Asnoted elsewherein
thisreport, there has already been some shifting of
division resourcesfrom the RFA to the EIP process
sincethedivisonitsalf has supported elimination of
the RFA process in favor of a more proactive
approach. Thus, it wasthought that thereshould also
belegidation giving thedivision specific authority to
contact an injured worker or the worker’s
representativedirectly upon receipt of anoticeof injury
or death. Another bill provided that the informal
dispute resolution process would be considered
exhausted if aworkers compensation managed care
arrangement did not respond to agrievancewithin 30
daysof filing.

B Petitionsfor Benefits: The provisions of
HB 1803 wererepeated inanumber of theother bills,
particularly asthey relateto partid dismissd of aPFB,
renamingthe* noticeof denid,” and requiring additional
specificity in the PFB. There were also various
proposals to delete: a service by certified mail
requirement for filing aPFB, the petition requirement
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for certification of agood faith effort to resolvethe
dispute, and the requirement that aworker exhaust
theinformal disputeresol ution processbeforefilinga
PFB. Another bill permitted raising grounds for
dismissal for lack of specificity uptothetimeof filing
of thepretrid stipulation.

B Mediation: There were proposals to
specificaly authorizethe use of privatemediation and
arequirement that pretrial stipulations be completed
at mediation.

B Continuances: Thistopicwasaddressed
inother bills, aswell asin HB 1803, which requires
written consent of the claimant. Other billsrequired
the reporting of multiple continuances or that the
continuance must specify the rescheduled date by
order.

B Satutory Time Lines: In keeping with
the concerns expressed in the October 1999 report
of the Committee on I nsurance of the FloridaHouse
of Representatives, “Resolving Workers’
Compensation Disputes According to Statutory Time
Lines: Policy Optionsfor Consideration,” severd hills
proposed tightening of, or more strictly adhering to,
the specified time frame for steps in the dispute
resolution process. Two billswould have permitted
expedited resol ution of certain medica-only clamsand
thoseinvolving specificissues. In contrast, another
bill called for therepeal of s. 440.25(4)(j) relating to
expedited hearingsinvolving claimsfor $5,000 or less.

B Attorney Feesand Costs: The continuing
controversy regarding attorney involvement in the
workers compensation dispute resol ution processis
showninthefact that al seven billsaddressed thetopic
of attorney’ sfees, dthough sometimesin contradictory
ways. Therewere both House and Senateversions
of billsthat would strictly limit attorney feesto the
statutory formula. (See the subsection above on
Attorney Feesand Costs.) Therewerea so proposals
to prohibit attorney feeson specified issues, such as

average weekly wage, medical mileage, independent
medica examinations, and somelimited-cost medical
issues. In contrast, another piece of proposed
legidlation increased the attorney fee schedule and
allowed additional fees of up to $2,500 if the JCC
expresdy found that thefeesbased on benefits secured
failledtofairly compensatetheattorney. Another bill
adlowed additional feesof $1,000tobepaidinmedical-
only claims and specified that attorney feeswould
attach 30 daysafter thefiling of aPFB. Therewere
also conflicts among proposed bills regarding
responsibility for payment. One bill deleted the
entitlement of claimant recovery of attorney feesas
specified by s. 440.34(3) F.S., while another provided
that the employer wasresponsiblefor an employee's
attorney fees and costsin any proceeding before a
JCC. Inrdated topics, proposed legidation prohibited
use of amediation conferencefor the sole purpose of
mediating attorney feesand required JCCstoreview
all settlement proposdls, stipul ations, and agreements
between the claimant and attorney for compliancewith
the provision concerning attorney fees.

B Miscellaneous: Other provisions in
unsuccessful legidation related to dispute resolution
included: authorizing aJCC to settleadispute between
two doctorsreating toimpairment; eliminating JCC
jurisdiction over medicd bill disputes; providing that
injured workersreceiveall reportsat the sametime
their attorney and the carrier’ sattorney receivethem,
revisngthelist of evidentiary items; providing that the
employer hasno duty to preserve evidencein casesof
injurieswherethird partiesareliable; providing for a
motionto dismissfor lack of prosecutionif no recorded
activity hasbeen taken on apetition for aperiod of
oneyear; and prohibiting award of interest on unpaid
medicd bills.
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