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Disputes are likely to occur when benefits
perceived asduearenct providedinatimely manner—
or not provided at all. The 1993 reforms sought to
provide avehiclefor informally resolving disputes
between injured workers and employers/carriers
before attorneysbecomeinvolved by establishing the
Employee Ass stance and Ombudsman Office (EAO)
withintheDivision of Workers Compensation. Rules
were promulgated requiring that injured workers,
medical providers, employers, or insurance carriers
fileaRequest for Assistance (RFA) with thedivison
to initiate a 30-day mandatory informal dispute
resolution period beforetheformal processcan begin.

The EAO received nearly 681,000 RFAs
containing more than 2.4 million issues between
January 1, 1994, and December 31, 2000. This
representswell over 400,000 separate cases, for an
averageof 1.7 RFAsper case. Thenumber of RFAs
submitted annually has grown from about 45,000in
1994, amost doubling in 1995, and increasing each
year through 1999, when RFA s approached 120,000.
Thetota number of issueson RFAshasrisenamost
twice as fast as the number of RFAS, causing the
averageissuesper RFA toincreasefrom2.2in 1994
t04.1in 2000, while averageissuesper caseover the
same period rosefrom3.0t0 7.2.

Theissuemost frequently appearing on RFAS
each year is that of Medical Authorization and
Treatment, representing nearly 27%of al issues. The
implementation of mandatory Managed Care
Arrangementsin Workers Compensation beginning
in 1997 does not appear to have had much effect on
thisproportion. Interestingly, the second most frequent
issue on RFAsisAttorney Fees, at over 16%. This
issueisnot under thejurisdiction of EAO and should
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not beincluded onan RFA. Smilarly,theEAO sddom
has authority over issues related to Penalties and
Interest, yet this category comprised closeto 14% of
disputedissues, making it thethird most frequent issue.

Among the more than 644,000 RFAs
containing issuesthe EAO could potentially resolve,
13%, or nearly 84,000, have been completely
resolved by the EAO sincethefourth quarter of 1994.
Over 8% percent more, or about 53,000, have been
partialy resolved. Theratefor completeresolutions
has dropped steadily from oneinfour RFAsin 1994
toonein25for 2000, and ratesfor partia resolutions
have continuously declined, aswell. For morerecent
years, thedrop in these rates may be aconsequence
of concentrating staff effortsonthe Early Intervention
Program (EIP). Among the more than 1.6 million
individual issuesthe EAO could potentially resolve
sinceitsinception, the EA O hasbeen most successful
in completely resolving disputes concerning Notice of
Injury, at over 81%. More than one of every five
disputesinvolving Independent Medical Examiner has
been totally resolved, whileroughly 15% of disputes
related to Additional Benefits, Medical Authorization
and Treatment, and Payment of Medical Billshave
beentotdly resolved. Amongthemoredifficult diputes
tofully resolve arethoserelated to Permanent Total
Disability, Temporary Partial Disability, or
Supplementd Benefits. Overdl, issuesrdaedtodirect
provision of benefits, including medical services, have
been more subject to successful intervention by EAO
specialists than those related to determination of

disability or compensability.

With the transition to the division’s new
Integrated computer system in March 2000,
information pertaining to the party submitting the
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RFA—typically, the injured worker, the carrier, a
medical provider, or an atorney—isnolonger reliably
collected. However, previouseditionsof thisreport
haveincuded datashowing that well over nineof every
ten RFAsaresubmitted by attorneys. Inaddition, the
prevalence of Attorney Fees as a reported issue,
despite EAO' slack of jurisdictionto intervenein such
disputes, speaks to the ongoing level of attorney
involvementinworkers compensation disputesat the
informal stage.

Measured in 100-day increments, thelargest
portion of RFAsarefiled within 100 daysof workplace
injury. Since 1994, atrend for earlier submission of
RFAshasbeen evident for thematureinjury years.

If disputesare unresolved after 30 days, the
injured worker may proceed to the formal dispute
resolution stage. Thelitigation processincludessevera
steps: aPetition for Benefits (PFB) must befiled with
thedivision; mandatory mediationisthen scheduled; if
mediation fails, a hearing before a Judge of
Compensation Claims (JCC) takes place. Beyond
the JCC order, the First District Court of Appeal
(DCA) or the FloridaSupreme Court may decidethe
dispute sfina disposition.

Over 478,000 PFBs were submitted to the
divisionfrom mid-October 1994 through December
2000. About 315,000 workers' compensation cases
haveinvolved a PFB sincethelast quarter of 1994,
whichtrandatesto about 1.5 petitions per case. The
morethan 97,000 PFBssubmitted during 2000 denote
an almost 60% increase since 1995. Nine of every
ten cases submitting PFBsin 2000 representedinitial
submissions, thehighest ratio of *new business’ since
1995.

Thefrequency of both RFAsand PFBs has
generally increased every year since 1994, though
PFBsdid experience one anomal ousyear of decline
(1998) followed by asurge of over 20,000 additional
petitionsthe next year, and RFAsdropped off dightly
for 2000. For most years, the growth rate of PFBs

exceeded that of RFAS. Thisresultedinadeclinein
theratio of RFAsto PFBsfromahighof 1.7in 1994
toalow of 1.2in2000. It would appear thet, ingenerd,
RFAsincreasingly proceed toformd litigation or PFBs
arefiledwithout aprior attempt at informal resolution
of thedispute. Inthisregard, asignificant (36-40%
for the four quarters of 1999), though declining,
proportion of PFBs have no prior matching RFA.
Thereisnot alwaysalink, however, between RFAs
and PFBsfor agiven case. Petitionshavebeenfiled
covering issues documented asresolved by the EAO,
and, ina1996 case, the First District Court of Appesal
ruled that issues could beintroduced at pretrial even
though not previoudy submitted to the EAO.

Similar to the trend for RFAS, the highest
number and percentage of PFBsare submitted within
100 daysof injury. For matureinjury years, thereisa
trendfor earlier submission of PFBs.

At comparabledatavintage of 18 monthsafter
the year of injury, the number of injured workers
submitting PFBshasheld steady at roughly oneinfive
for injury years 1996-1999, though increasing abit
for each year except 1999. This suggests that the
increased volume of PFBsdraws not so much from
anincreased base of submittersasfrom anincreasein
submissionsfrom afairly constant submitter base.

The 1993 reforms mandated that all workers
compensation cases go through mediation prior toa
formal hearing. Thenumber of state mediatorsgrew
fromfour to 31 by theend of 1997. Approximately
107,000 state, or non-private, mediationswere held
between January 1994 and December 2000. The
annual number of mediations increased by an
annudizedrateof dmost 13% over thesix-year period.
Over half (53.5%) of concluded mediations have
resolved all issuesor al non-attorney-feeissues, and
about athird (32.7%) reached an impasse where no
issueswereresolved. Beginningwiththefourth quarter
of 1996, mediationsresultingintotal resolutions(or
resolution of all non-attorney-fee issues) were
subdivided into three categories: washouts, al issues
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resolved, and all issuesresolved except attorney fees.
Sincethen, closeto 70% of thesetotal or near-total
resol utionswerewashouts, reflecting the popul arity of
lump-sum settlementssincei mplementation of the 1993
reforms. Since 1994, approximately 48,000 cases
were settled prior to mediation, anumber nearly equal
tothree-fourthsof themediaionswithal or someissues
resolved.

From 1988 through 2000, over 603,000
Substantive orders, representing a most 488,000 cases,
were signed by Judges of Compensation Claims
(JCCs) and recorded in the division's database,
coveringinjuriesfor any year through 2000. There
wasacons stent increaseinthenumber of such orders
signed by the JCCs through 1994, reaching a peak
just above 50,000. After stabilizing at thislevel for
the next three years, ordersincreased to more than
57,000in 1999. By contrast, when judges’ orders
are categorized by injury year rather than by order
year, the highest number in the period from 1988 to
2000 pertainstoinjury year 1989. The peak of over
53,000 substantive orders for 1989 injuries was
followed by an uninterrupted declinethroughinjury
year 1994, after stabilizing for ayear at about 38,000,
the number of ordersrose by about 3,000 for the next
two mature years. Between pre-reform injury year
1993 and post-reforminjury year 1994, the number
of ordersdropped by morethan 13%. Sinceworkers
compensation datafor the most recent threeinjury
yearsare still immature, apparent declinesfor 1998-
2000 areinconclusive. A comparison between order
and injury years showsthat 221,621 judges orders
pertained to injuries since January 1994; thus, of the
366,978 substantive orders signed in the seven post-
reform years, over 60% pertained to pre-reform
injuries.

Among awardedissues, lump-sum sattlements,
or washouts, predominated, accounting for 57% or
more of awarded issuesfor every order year except
1994. Attorney Fees/Costsranked secondin every
order year, comprising one of every five awarded
issues, occurring over fivetimesmorefrequently than

third-ranked Indemnity Benefits. Washouts and
attorney feesrepresented closeto eight of every ten
awarded issues. Among denied issues, on the other
hand, Dismissa of Claim accounted for one of every
fiveissues, but no other issues were predominant.
Three categories each comprised roughly oneinten
deniedissues: Medica Authorizationand Treatment,
Indemnity Benefits, and Independent Medical
Examiner. Washoutsranked deventh asadeniedissue.

Claimant attorney fees/cogtsincreased 224%
from 1988 to 1999 order years, soaring from nearly
$69 millionto nearly $223 million. During the same
12-year period, the number of caseswith recorded
claimant attorney fees/costsrose 134%, from 14,973
t035,030. Thisresultedingrowthinaverageattorney
fees/costs of 39% during thistime, from $4,585 to
$6,357. Re-distributed by injury year, however,
average attorney fees/costs have declined with each
successivematureinjury year, dropping from $8,284
for 1988 injuriesto $5,087 for 1997 injuries, a39%
drop. Therewasanotable decline of $1,305 (18%)
inthisaveragefor 1994, thefirst post-reforminjury
year, indicating that effortsto control attorney feesseem
to have had an impact. Claimants have paid an
increasing share of these attorney fees/costsover the
last decade. Rising from 55% in order years 1988
and 198910 74%in 1996, thisratereflectsthedramétic
growth of washouts, as the statute specifies that
clamants, rather than carriers, must pay attorney fees
for lump-sum settlements.

The division's database stores claimant
attorney feesand associated costisasacombined figure,
preventing in-depth evaluation of fees and their
relationship to the statutory formula. Asafirst step
toward thisimportant distinction, dlaimant attorney fees/
costs for washouts entered in April 2001 were
separately recorded by hand. Anaysisof thissample
reveal ed that attorney fees comprised about 94% of
thecombined feg/cost totdl. Thus, attorney fees, rather
than associated costs, are the primary drivers of
previoudy reported trends. Theseorderswith atorney
feeswere also examined to determinethe percentage
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withfeesexceeding thestatutory limit. Three-quarters
of the cases contained feesin excess of the statutory
cdculaion, withaveragefeesover one-third higher than
theformula. Among casesat or below thelimit, average
fees were just 5% below the formula. Another
discovery of thislimited research wasthat no correlation
appearsto exist between large settlement awardsand
excessive attorney fees. Futureresearch effortsare
required to substantiatethesefindings.

The overwhelming mgjority of judges orders
signed sincethe 1993 reforms have been settlements.
Thenew statute allowed thewashing out of ongoing or
anticipated medical benefitsfor any accident year for
thefirst time. For pre-reforminjury years, post-reform
settlements have consisted primarily of medical
washouts of cases previously settled for indemnity
issues. For injuriessustained since 1994, however,
almost every settlement has concurrently washed out
both medical and indemnity benefits. Comparable
vintage analysis showsthat both thetotal and median
settlement awards have remained significantly below
thosefor injury year 1993. Atthreeand one-hdf years
past theinjury year, total settlement awards of over
$476 millionfor 1994 injurieswerenearly $115million
(19.4%) lessthan awardsat the samepoint intimefor
1993injuries. Thisreationshipwasmaintained with
two additiond yearsof maturity. Themedian settlement
award captured threeand one-haf yearsafter theinjury
year was $10,500 for post-reform 1994 injuries,
compared to $14,550 for pre-reform 1993 injuries.
Aswith total awards, thistrend for median awards
continued at the next two stages of maturity. These
dataclearly indicatethat post-reform settlementshave
beenlesscostly per case.

Aninteresting trend emergeswhen examining
trendsin settlementsversus substantive non-settlement
ordersby injury year at 40-months maturity. Cases
with settlements but no other substantive order grew
rapidly for injury years 1990 through 1993, peaking at
19.0%. With the implementation of the legidative
reformsin 1994, these cases declined by nearly two
percentage points, then began as ow growth to reach

18.8% for 1997 logt-time cases, only two-tenthsof a
percentage point below the 1993 level. Yet, for all
cases with settlements, with or without another
substantive order, 1997 ranked more than three
percentage pointsabove 1993. Conversely, just one
inten caseswithinjuriesincurred between 1990 and
1997 had non-settlement substantive orders, whether
accompanied by a settlement or not. While the
percentage of cases with substantive orders that
compriseboth settlementsand non-settlement orders
hasgrown from 4.4%to 8.4%for 1997 injury cases,
the percentage of cases with only non-settlement
subgtantive ordersdwindled from 4.5%tojust 1.9%.
Thissuggeststhat therel ative growth in post-reform
settlements may have been driven to asignificant
degree by theincreased inclination for washing out
caseswith disputed benefitsrather than by addressing
thosedisputesindividudly.

Thedivision hasdevel oped an indicator of
litigation intensity for all lost-time cases using a
cumul ativereporting perspective. Datafor injury years
1983-2000 were examined to determineif ajudge’s
order wasissued at any pointintimeover thelife of
theclaimupto April 30, 2001. A litigationratewas
derived by dividing the number of caseswith at least
onesubstantivejudge’ sorder by thetotal number of
casesfor eachinjury year. Acrosspre-reforminjury
years 1983-1993, 23.3% of cases had a substantive
judge’ sorder. During thistime, therate morethan
tripled, from 9.9%t0 32.8%. For mature post-reform
injury yearsand evenfor preliminary year 1998, rates
have already surpassed the previous eleven year’'s
combined average, athough they remain below the
ratesfor 1992-1993. Comparablevintageanalysis
showsthat litigation ratesamong lost-time caseswith
injuries sustained between 1992 and 1998 were
consistently lowest for 1994. Following that injury
year, however, rateshaverisen steadily to eventually
surpass pre-reform litigation rateswithin 30 months
post-injury year. The growth in the number of
settlement awardswashing out medical benefitsisa
contributing factor inthissurgeof litigation. It should
be pointed out that it iscurrently not possibleto clearly
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digtinguish ordersfollowingjoint stipulaionsinwhich
there was no dispute from orders originating in
disputes. Thus, theserates should not beinterpreted
to signify theintengity of disputes; rather, they show
the level of involvement of JCCs in workers
compensation cases.

Examination of themovement of caseswith
1995-1998 injuries through the dispute resolution
process showsthat fewer than onein fivelost-time
casesescalated theuse of servicestoincludean RFA,
aPFB, and ajudge sorder. Evenfor those cases, the
progression was not always sequential. Whilemore
than 83.5% of the 84,640 cases submitting RFAsfor
thoseyearshave al so submitted aPFB, well over half
(55.3%) of the 13,983 cases submitting RFAsand
not submitting PFBshad an least onerecorded judge's
order. Thus, 92.6% of cases submitting RFAs
proceeded to theformal disputeresolution stage, with
or without aPFB. Thepercent of lost-time caseswith
PFBsrosefrom onein fiveto onein four between

injury year 1995 and 1998. About 95% of these cases
also have an RFA onfile, though the RFA may not
havebeenfiled prior to submissonof thePFB. Almost
two-thirdsof lost-time caseswithjudges' ordershad
both an RFA and aPFB, whileoneinfour caseswith
orders were lacking both documents—possibly
indi cating lump-sum settlements not preceded by a
dispute. Overdl, oneinthreelogt-timecasesinvolved
an RFA, aPFB, or ajudge’ sorder.
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