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/. Permanent Total Disability in Florida
Before and After the 1993 Reforms

Among nonfatal workplaceinjuries, Perma
nent Total disability occupies, atleastinprinciple, the
pinnacleof severity: an extremeand enduring physica
incapacitationthat precludesgainful employment. Cor-
responding to thisseverity isthe per-case cost of Per-
manent Totdl disabilities: Division datahaveshown,
amost without exception, that Permanent Total cases
incur the highest average and median cost among all
workers compensation disabilitiesat every phase of
case maturity. For injury years 1990 through 1999,
theaverage cost of combined indemnity and medical
benefits plus amounts awarded in settlements was
$20,390for al lost-time casesand over tentimesthat
amount—$208,179—for Permanent Total cases.
For indemnity and medical benefitsconsidered indi-
vidually, Permanent Total casesretained an approxi-
mate ten-to-oneratio in average cost to the average
cost for al lost-time cases, and in those two cost cat-
egoriesaswell asin settlement awardsaverage costs
for Permanent Total caseseasily ranked most expen-
sve

Though Permanent Total casesarereatively
infrequent, never accounting for morethan 2% of logt-
timecasesinany singleinjury year from 1990 through
1999,2 their high cost per case givesthem adispro-
portionate impact on aggregate total benefit costs.
Representing just 1.3% of all lost-time casesfor com-
binedinjury years 1990-1999, Permanent Total cases
accounted for 15.1% of all benefitspaid, or $2.2 bil -
lionout of $14.6 billion.® Thissubstantial expense
makes Permanent Total disability asalient cost factor
for workers' compensation asawhole.

Further analysisof costs associated with Per-
manent Total disability bringstheissueinto sharper
focus. Medical costs, including lump-sum settlement
of medical benefits, arenot contingent on assignment
of aparticular disability classfication: All workplace
injuries covered under workers' compensation are
entitled to appropriate medical treatment. Itisunclear
whether settlementsof medica benefitsareimpacted
by disability classification used asinducement or le-
veragein the negotiation between the carrier and the
injured worker, such that, for example, Permanent
Total statusmay prompt greater concessionsfromthe
carrier. Moreclear istherelationship between dis-
ability classification andindenmity benefits, both those
paidweekly throughtheduration of digibility and those
paid as lump-sum settlements. In the instance of
weekly payment, statutory formul as associated with
particular disability types directly govern benefit
amounts, whilethoseformulas may influencelump-
sum settlements by permitting cal cul able estimates of
benefitsfor use as specific points of referenceinthe
negotiation of an agreement between the carrier and
theinjured worker.

Indemnity benefit costs can be broken down
into three component factors: the statutory benefit for-
mula, theduration of digibility, and thenumber of in-
jured workersreceiving benefits. Asmandatedins.
440.15(1)(a), F. S., injured workerswith Permanent
Tota disabilitiesareentitled to 66-2/3% of pre-injury
averageweekly wages. In caseswith injuriesoccur-
ring subsequent to June 30, 1955, theinjured worker
isentitled to an additiona weekly amount equal tofive
percent of hisor her weekly compensation amount
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multiplied by the number of calendar yearssincethe
dateof injury (s. 440.15(1)(f)(1), F. S.). Thecom-
bined benefit amounts cannot exceed the maximum
compensation ratein effect at the time of payment,
and benefitsare subject to an offset for Socia Secu-
rity disability benefits.

Thehigh per-case cost of indemnity benefits
paid for Permanent Total disabilitiesischiefly dueto
the protracted duration of digibility for benefits. Per-
manent Tota disability, doneamong benefit typesfor
nonfatd injuries, hasno datutory timelimit.* Thisisin
sharp contrast to the current 104-week limit for tem-
porary benefitsand eventhe401-week combined limit
for the next most severedisability type, Supplemental
Income. Itisinstructiveto notethat even adecade
after their injuries, about 27% of injured workerswith
Permanent Totd disabilitiesstemming from 1990inju-
riesweredtill receivingindemnity benefitsasof March
20, 2000.> Once begun, these benefitsmay continue
for many years.

From acost perspective, both the benefit for-

mulaand theterm of benefitsmight seem opentore-
duction for the purpose of containing system costs.
Yet cost containment must alwaysbeweighed against
the needs of injured workers, and it isarguable that
any reduction intheamount or duration of Permanent
Total benefitswould adversely impact injured work-
erswhose extremity of incapacitation placesthemin
greatest need. If fairnesswarrantsthe present benefit
alowances, the oneremaining areafor expression of
cost concernisinthe number of injured workersre-
ceiving Permanent Tota benefits.

TableB5.1 providesratesof Permanent To-
tal casesper 100,000 workersfor Floridaand com-
bined U. S.jurisdictions. For the policy yearslisted,
Floridahasnever ranked lower thanfifth, andinfive
of theeight policy yearsFloridaranked first or second
nationally initsrate of Permanent Total cases. With
the exception of policy year 10/92 - 9/93, rates of
Permanent Total casesin Floridawerethreeto four
timesthenational rate. Thisdirectsattentiontothe
eligibility requirementsand practicesthat resultinsuch
alargenumber of Permanent Total disabilities.

Table B5.1

National and Florida Rates of Permanent Total (PT) Disability

Florida's National

Policy PT Rate per PT Rate per Florida's

Period 100,000 Workers 100,000 Workers* Ranking**
10/88-9/89 67 N/A 1
10/89-9/90 52 N/A 1
10/90-9/91 22 7 5
10/91-9/92 18 5 3
10/92-9/93 9 4 4
10/93-9/94 16 5 2
10/94-9/95 23 7 1
10/95-9/96 27 7 2

*Excludes California, Delaware, Massachusetts, Minnesota, New York, Pennsylvania, and Texas

**|ncludes all states.

Source: National Council on Compensation Insurance’s Annual Satistical Bulletins, 1993-2000
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Whileit may betruethat Florida srate of se-
vereworkplaceinjury isconsigtently higher thanrates
inother U. S.jurisdictions, that possibility, primafa-
cie, seemsunlikely. Employment in the goods-pro-
ducing industries, which tend to have greater risk of
seriousinjury, isproportionaly lower in Floridathan
nationdly.® Moreplausbleisthesuspicionthat FHorida
isaccepting cases as Permanent Total that would be
classified aslessseveredisabilitiesin other jurisdic-
tions. If so, Horidamay bedilutingitsPermanent Totdl
classification with casesthat were never intended to
qudify for such extensvebenefits. Theresultingmis-
match of need and benefit in these caseswould un-
derminethe argument for Permanent Total benefits
whosevery premiseisthe congruence of thetwo. In
thisaspect, digibility considerationsgive expression
to cost concernswithout challenging the appropriate-
nessof the statutory provisionfor “permanent” and
“total” disabilitiesand thereby jeopardizing any sem-
blance of bal ance between employer and worker in-
terests. Thisdonemakesdigihility for Permanent Totd
benefitsaprimecandidatefor policy consderationand
reconsideration. Adding further impetusistheinher-
ent difficulty of specifying exactly which thresholdsof
incapacitation gppropriady quaify. Consensusismuch
easer toreachin theabstract discuss on of need than
inthespecificsof qudification. Unavoidably, digibil-
ity isamgjor policy issue surrounding Permanent To-
tal benefits, perhapsthemajor issue.

Thischapter addressesligibility for Perma
nent Total benefitsat aspecific historical juncture. In
1993, policymakersin FHorida, darmed over thenum-
ber of Permanent Total disabilities, anended thelaw
totighten digibility and reducethe number of qualify-
ing cases. Thenew law becameeffectivefor injuries
sustained on or after January 1, 1994, and remainsin
effect. Thischapter focusesonthat law, first placingit
inhistorical context and contragtingitsprovisonswith
those of the preceding law, then critically examiningits
content and implications, and subsequently presenting
datathat help to depict itsimpact. Thefinal section
attemptsto move beyond the present law with some
critica reflectionson Permanent Total disability that

suggest specificwaysfor improving the satute.

Historical Sketch of Permanent
Total Benefits in Florida

A brief historical overview of law governing
Permanent Totd disability in Horidawill helpto show
theevolution of issuestill important in current discus-
son.

InMay of 1935 Governor David Sholtzsgned
intolaw HouseBill 29, creating the Horidalndustrial
Commission and providing Florida with its first
workman’s(sic) compensation law. Thismarkedthe
beginning of workers' compensationinFlorida. To-
day, that law isknown as Chapter 440 of the Florida
Statutes.

The 1935 workers compensation law made
provisionsfor thoseinjured workers adjudicated to
be permanently and totally disabled asaresult of a
workplaceinjury. Suchinjured workerswould re-
ceive50% of previousaverageweekly earningsif there
wereno dependents, rising to 55% for one dependent
and 60% for morethan one. Whilethe benefit was
called“permanent total,” it wasnot truly permanent
but limited to 350 weeks. Conditionsthat constituted
eligibility, absent conclusive proof to thecontrary, in-
cluded loss of both hands, both arms, both feet, both
legs, or both eyes, or loss of any one of these body
partsin combination with theloss of adifferent one.
Thelaw stated that “inal other cases permanent total
disability shall bedetermined in accordancewiththe
fects”

In 1941, the benefit formulafor Permanent
Total disability wasrevised to eiminatethevariation
based on theinjured worker’snumber of dependents.
All caseswereto receive 60% of the average weekly

wage.

In 1951, therewasasubstantial changetothe
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term of benefits. Effectiveduly 1, 1951, thelimit on
Permanent Total benefitswasraised from 350to 700
weeks.

In 1955, theterm limit of 700 weekswasre-
moved, and Permanent Total benefits became pay-
ablethrough the continuance of the disability. This
changeaffected only injuriesoccurring on or after July
1, 1955; dl previousinjuriesremained subject to the
limitsset forthinthelaw effectiveat thetimeof injury.

Subsequent to 1955 the law evolved to rec-
ognizethat aworker whowas permanently and totally
disabled may Hill reestablish an earning capacity. Ben-
efitsfor such aworker would befigured at 60% of the
difference between the pre-injury wage and the post-
disability wage. By 1970, theword “rehabilitation”
had beenincluded whenreferring to aninjured worker
adjudicated Permanent Total who had regained an

earning capacity.

In 1974, Permanent Total benefitswere ex-
panded to include payments supplemental toall other
benefits. Workerswith injuriesoccurring after June
30, 1955, were eligible, though payments began on
October 1, 1974, with no retroactive payments au-
thorized for the period between 1955 and 1974.
Supplementa paymentswere cal cul ated asfive per-
cent of theinjured worker’s compensation rate multi-
plied by the number of yearssincethedate of injury,
subject to themaximum compensationrate. Payments
wereto bedrawn from the Workers' Compensation
Trust Fund. A decadelater, the obligation to make
supplemental paymentswas shifted to the employer
or carrier forinjurieson or after July 1, 1984. Supple-
mental paymentsfor earlier injuriescontinued to be
drawnfromthetrust fund.

In 1975, there were no changes to the spe-
cific sections of thelaw governing Permanent Total
benefits, but changesin other sectionsimpacted these
benefitsnonetheless. Themaximum averageweekly
wage, previoudy provided in statute, was henceforth
to be set by the Department of Commerce on an an-

nual basis, ca culated according to the wagesreported
by employers subject to the FloridaUnemployment
Compensation Law during thepreviousyesar.

The 1977 law remained unchanged except for
aprovisionfor the Division of Workers Compensa-
tion to provide rulesfor injured workers receiving
Permanent Total benefitsto report all earningsand
Socia Security incometothedivision andtotheem-
ployer or carrier. Theprovisionallowed for benefit
paymentsto bewithheld for any period in which the
worker willfully failsor refusesto report, upon request
made by the division or employer/carrier, inamanner
prescribed by rule.

In 1979, Sgnificant changesweremadetothe
law regarding both the benefit formulaand eligibility
conditionsfor Permanent Totd disability. Benefitswere
raised from 60% to 66-2/3% of the average weekly
wage. Paraplegiaand quadriplegiawere added as
eligibility conditions, aswasthe provision that these
and other conditionswould stand in the absence of
conclusive proof of a“ substantia earning capacity.”
L anguage was added to deny Permanent Total ben-
efitsto any worker engaged in or capable of engaging
ingainful employment. Thisprovisonmadeitthebur-
den of theemployeeto proveaninability for evenun-
interrupted light work due to physical limitations.
Workersreceiving Permanent Total benefitswho had
rehabilitated to an extent of establishing an earning
capacity were henceforth to recelve wage-loss ben-
efitspursuant to s. 440.15(3)(b), F. S. Thedivision
wasa so charged with adopting rulesto enableanin-
jured worker receiving Permanent Total benefitsto
undertakeatria period of employment without preju-
dicing aresumption of those benefitsshould theearn-
ing capacity proveunsustainable.

In 1990, only minor changeswere made to
thelaw governing Permanent Total benefits. There-
sponsibility of injured workersto proveaninability to
doevenlight work wasqualified to denotework avail-
able within a100-mileradius of theworker’sresi-
dence. Inaddition, the entitlement to supplemental
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paymentswasterminated at age 62 if theinjured worker
was eligible for Social Security benefits. These
changesto thelaw governing Permanent Total ben-
efitswerethelast to bemade until the 1993 reforms.

Florida sstatutory provisionsfor Permanent
Total disability from 1935t0 1993 may beviewed as
reflecting alearning experienceinwhich severa les-
sons stand out. First, changes to statutory benefit
amountshaveawaysbeenincreases, never decreases,
signifying an enduring concern on the part of
policymakersfor the adequacy of benefits. Second,
after experimenting with limitationsontheterm of €li-
gibility for benefits, first 350 weeks and then 700
weeks, policymakersrejected specifictimelimitsin
1955 and have never restored them. Thisfurther at-
teststo aconcernfor theadequacy of benefits. Third,
themost significant changesin the conditionsof eigi-
bility for benefits stemmed from the growing aware-
nessthat disabilitiesdeemed* permanent” and “ total”
do not inevitably precludeany future earning capabil-
ity. Policymakerssought to adjust thelaw toalow for
thispossibility. Thesethreelessonspersstinthepro-
visionsof 1993 reforms governing Permanent Total
disability. Inthisarea, at least, thereformswereevo-
[utionary rather than digunctive.

Statutory Eligibility for
Permanent Total Disability
Before and After the 1993 Reforms

TableB5.2 summarizesinitia eigibility crite-
riaimmediately preceding and following theimplemen-
tation of the 1993 reformson January 1, 1994. The
pre-reform law alowed either of two different setsof
criteriato establish Permanent Total disability. The
first set comprised specific severeinjuriescoupled with
theabsence of proof of any substantial earning capac-
ity onthe part of theworker. Severeinjuriescitedin
the statute were doublelossinvolving appendagesor
eyes, paraplegia, and quadriplegia. Thesecond set of

criterialeft ungtated theinjury, requiring only that de-
termination bemade*in accordance with thefacts.”
It wasrequired that theinjured worker be physically
incapable of gainful employment and submit proof to
that effect, establishing aninability for evenlight work
within 200 milesof hisor her residence.

Thereform law, effectivefor injuries occur-
ringin 1994 and later, allowed for only one set of dli-
gibility criteriafor initial determination of Permanent
Tota disability. Theideaof “catastrophic” injury was
central to these criteria, though thelaw retained the
provision of thepreviouslaw requiring additionaly an
absence of conclusive proof of asubstantial earning
capacity. Eligibility based onthediscretionary assess-
ment of aninjury in conjunctionwith proof by thein-
juredworker of aphyscd inability for work waselimi-
nated. Thisappeared to makethenew law morere-
grictivethantheold. Other notabledifferencesinthe
new law includethefollowing:

B Theligt of specificqudifyinginjuriesinthe
reform legidation reflectsgreater medical awareness
of therange of injurieswith severe consequencesfor
physical capabilities. Inretrospect, thelack of inclu-
sonintheoldlaw of extensvehead and burninjuries
appearsasacuriousomission, if not asan oversight.
It isreasonable to expect that advancesin occupa-
tional medicinewouldinfluencelegidation pertaining
toinjuries.

B Inoneaspect, thereformlegidationrepre-
sentsacongderableeasing of restrictivenessindigi-
bility requirements. Whereastheold law had required
adoublelossinvolving hands, arms, feet, legs, or eyes,
thenew law provided for eligibility based onsingle
lossof anarm, hand, foot, or leg. Interestingly, these
injuriesexpressy fell under the scheduled benefitsfor
Permanent Partia disability prior toFloridalsturntoa
wage-loss approach to these benefitsin 1979.

B Theextensonof digibility toincludeinju-
riesquaifyingfor Socia Security disability or supple-
mental income benefitsaddsan indefinitenesstothe
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Table B5.2

Initial Eligibility Conditions for Permanent Total Disability
Pre- and Post-Reform

6 sbed

Law in Effect for Injuries 1990* - 1993 Law in Effect for Injuries 1994 and After
Condition 1: Specific Severe Injury " Catastrophic" Injury
A. One of the following conditions of physical injury: A. One of the following conditions of physical injury:
1. Loss of both hands, arms, feet, legs, or eyes, or 1. Spinal cord injury involving severe paralysis of an arm, aleg, or the trunk
any individual combination of two of those body parts 2. Amputation of an arm, hand, foot, or leg involving loss of use
2. Paraplegia 3. Severe brain or closed-head injury leading to:
3. Quadriplegia (a) Severe sensory or motor disturbances
B. Absence of conclusive proof of substantial earning capacity (b) Severe communication disturbances
(c) Severe complex disturbances of cerebral function
Condition 2: Discretionary Injury (d) Severe episodic neurological disorders
A. Discretionary determination by an adjuster or JCC "in (e) Other brain or closed-head injuries or equal severity to the above
accordance with the facts" 4. Second- or third-degree burns of 25% of the body surface or third-degree
B. Absence of any actual employment for the injured worker burns of 5% or more to the face and hands
C. Absence of any physical capability for employment 5. Totd industria blindness
D. Proof by the worker of inability for even light work 6. Any other injury qualifying for disability or supplementa income benefits
within 100 miles of residence under the July 1, 1992, Social Security Act
B. Absence of conclusive proof of substantial earning capacity

000¢ AV

*Eligibility criteria in the 1979 law were the same except for the 100-mile limit in condition 2D.
Source: S. 440.15(1)(b), FloridaStatutes (1993), s.440.15(1)(b), FloridaStatutes (1994) and s. 440.02(34), F orida Statutes (1994)
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reform legidation, raising the suspicion of anoblique
return of the previouslaw’sdiscretionary determina
tionof digibility. Inany case, digibility under thecur-
rent satuteisinherently unclear without consideration
of related Socia Security benefits.

The Socid Security Adminigtration of thefed-
eral government admini sterstwo programsdesigned
to provide benefits based on disability: the Socia Se-
curity disability insurance program, Titlel1 of the So-
ciad Security Act, andthe Socia Security supplemen-
tal security incomeprogram, TitleX VI of theact. Title
I1 disability benefitsareavailableto individualswho
are"insured” under the Socia Security Act by virtue
of their having contributed to the Socia Security trust
fund through payroll tax withholdings. Thisprogram
a so coverscertain disabled dependents of insured in-
dividuds. TitleXVI providesSocia Security income
to“uninsured” individuass, including childrenunder age
18, who are disabled and have limited income and
resources. Except for minors, the definition of dis-
ability under the Social Security Actisthesamein
each program: “theinability to engagein any substan-
tial gainful activity dueto amedically determinable
physical or mental impairment which isexpectedto
result in death or which haslasted or can be expected
tolast for at least twelve months.”

For each body system, the Socia Security Act
ligstheimpairmentsthat are consdered severeenough
to prevent aperson from performing any gainful activ-
ity. Many of thelisted impairmentsare permanentin
nature; othersare conditionsthat are expected to re-
sultinaperson’sdeath. For al other impairments, it
must be shown by evidencethat theimpairment has
lasted or isexpected tolast longer then twelve months.
Bodily systemsand functions subject to assessment of
impairment arethe muscul oskeletal system, special
senses and speech, the respiratory system, the car-
diovascular system, the genito-urinary system, the
hemic and lymphatic system, the skin, theendocrine
system and obesity, the neurological system, mental
disorders, neoplastic diseases, and theimmune sys-
tem.

Asattested by theabovelist, impairmentsun-
der the scope of Social Security disability are much
wider reaching than those cited in Chapter 440 asspe-
cific” catastrophic” injuries. Itisgenerally accepted
that thelevel of impairment needed to qualify for So-
cial Security disability islower than that needed to
qualify for disability under workers' compensation.
Note particularly that for Social Security disability the
claimant must show that thedisability haslasted or is
expected to last more than twelve months, arequire-
ment hardly implying permanence. Ancther distinguish-
ingfeatureof Socia Security disability isthenon-com-
bative hearing processfor determining whether aper-
son isto be accepted as disabled. This meansthat
only evidence presented by oneside, theclaimant, is
considered; no party is present to make a case for
denying disability benefits. Such one-sidednessruns
directly counter totheintent of eigibility requirements
for Permanent Total disability outlined in s.
440.15(1)(b), F. S., where catastrophic injury plus
absence of aconclusive proof of any substantial earn-
ing capacity condtitutedigibility. Theabsenceof such
proof impliesat |east the opportunity to present it.

Overdl, itisunclear whether the statutory re-
quirementsgoverning eligibility for Permanent Total
disability are, eveninprinciple, moreor lessredtrictive
under current law than under thepreviousstatute. The
elimination of digibility based, in part, onuncited, dis-
cretionary injurieswould seemto imply greater re-
strictiveness, whilethelessening of somecited inju-
riesfrom doubleto singlelosscombined with reliance
on thelessstringent requirementsof Social Security
disability would seemtoimply reduced restrictiveness.

Moreclear in direction of intent isthe statu-
tory changeinthequdlificationsfor remainingin Per-
manent Total status. Thepre-reform law allowed that
injured workersinitially classified asPermanent Total
would be modified to wage-loss benefits upon recov-
ery of anearning capacity. A trial period of employ-
ment was allowed without prejudicing theworker’s
return to Permanent Total disability should the capac-
ity for work prove unsustainable. The Division of
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Workers' Compensation was required to monitor
workers earningsby setting rulesfor thereporting of
such by theworker and theemployer or carrier. Fail-
ure by theworker to report earningswould resultin
forfeitureof benefits.

Thereformlegidation retained these provi-
sions, modifying only the specific Permanent Partia
benefits dueto Permanent Total casesupon reestab-
lishment of an earning capability. New inthereforms
wasthecarrier’sor employer’sexpressright to con-
duct vocational evaluation or testing of theinjured
worker onanannual basis. Failureof theworker to
cooperate could result inforfeiture of benefits. The
reform legidation clearly intended to toughen there-
quirementsfor ongoing digibility for Permanent Total
benefits by supplementing apassive monitoring of
wageswith activeyearly measurement of work capa
bility. Thisprovision clearly had the potential tore-
ducetheduration of thesedisahilities, if not theoveral
frequency of Permanent Total cases.

Data and Analysis

The passage of alaw doesnot entail itsauto-
matic efficacy; implementation isthecritical link be-
tween desired andreal effects. Thisimpliesthat de-
termining theimpact of alaw requires study of both
implementation and outcomes. Intheinstanceof €li-
gibility requirementsfor Permanent Totd disability, the
central issueof implementationisthemanner inwhich
insurance carriersand judgesinterpret and apply the
law. Questionsreadily follow: Under thepre-reform
statute how wasdiscretionary eligibility used? How
many Permanent Tota casesdid it generate compared
to other eligibility conditions? Towhat standards of
proof wastheinjured worker held in demonstrating
incapacitation for work? And so on. Considerations
of thissort attempt to capture thereal practicesthat
underlieand explicate atistica outcomes, suchasthe

prevaence of Permanent Totd cases. Unfortunately,
thedivision doesnot collect information ontheimple-
mentation of thelaw governing eigibility for Perma
nent Tota disability, soandysisinthissectionwill fo-
cuson outcomesalone. Theadmitted caveat isthat
outcomesmay haveonly anambiguousrelationshipto
the statute supposedly prompting them when actual
implementation of the statuteisnot apprehended.

All dataused in thissection pertain to Perma-
nent Total caseswhoseinjuriesweresustainedin 1993,
thelastinjury year under the pre-reformlaw, and 1994,
thefirst post-reforminjury year. To control for differ-
encesof vintage, datafor 1993 injurieswerefrozen
on June 30, 1998, whiledatafor 1994 injurieswere
frozenon June 30, 1999. Thisallowscomparison of
thedataat an equivalent maturity of 54 months post-
injury year. Inthetopical areasthat follow, dataare
used to evaluate intended outcomes of the 1993 re-
forms.

Frequency, Development, and Costs of Permanent
Total Cases

Table B5.3 displaysthefrequency of Perma-
nent Total disabilitiesversusall other lost-time cases
for 1993 and 1994 injury yearsat 54-month maturity.
Though therate of Permanent Total casesisdightly
higher for 1994, the difference between thetwo years
isnot statistically significant (x2= 2.107, p >.10).
Thus, the data provide no evidence of any change
in the frequency of Permanent Total disabilitiesin
thefirst year of the reforms.

Over thecourseof their devel opment, disabili-
tiesthat eventually qualify as Permanent Total often
undergo prolonged tenurein other, lessseriousdis-
ability categories. It might behypothes zed that greater
restrictivenessindigibility requirementsfor Permanent
Totd benefitswould resultinadifferent aggregate pro-
fileof case deve opment—specificaly, therewould be
proportionally fewer casesinthelessseveredisability
categoriesduring early phasesof datamaturity dueto
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Table B5.3 |

Frequency of Permanent Total Cases:
1993 versus 1994 Injury Years at 54-Month Maturity

1993 1994
PT Cases 1,159 1.38%| 1,207 1.46%
All Other Disabilities* 83,073 98.62%| 81466 98.54%
Total 84,232 100.00%| 82,673 100.00%

*|ost-time cases only

Source: Division of Workers' Compensation Claims Filesas of June 30, 1998 and 1999

theexclusion of lessseriousinjuries. TableB5.4 pro-
videsthedistribution of disabilitiesat six, 18, 30, 42,
and 54 months post-injury year for 1993 and 1994
lost-timeinjuriesthat woul d become Permanent Total
at 54-monthsmaturity. Notethat most of the Perma-
nent Total cases for both 1993 and 1994—52.6%
and 54.2%, respectively—were Temporary Total at
sx monthsafter theyear of injury; only asmall minor-
ity (5.9% and 5.4%) were Permanent Total. Impor-
tantly, theearly vintagesof case devel opment for 1994
injuriesshow no clear trend for proportionally fewer
casesinlessseveredisability categoriesthanthe 1993
injury cases. Moreover, thegradual increasein Per-
manent Total disability, risngto 100% of the casesat
54-month maturity, islittledifferent for 1993 compared
t0 1994 casesover thedifferent vintages. Inall, the
datashow nored dissmilaritiesin aggregate develop-
mental profilesfor thetwoinjury years. It might be
added that the difference between the averagetime
frominjury to acceptancefor Permanent Total ben-
efitsisnot Satigticaly significant for 1993 versus 1994
cases.’

The hypothes zed impact of the 1993 law on
theduration of eigibility for Permanent Total benefits
might contain contrary tendencies. Ontheonehand,
anincreaseinredtrictiveness of digibility might sug-
gest anincreased prevaence of moresevereinjuries,
implying greater duration of benefit payments. Onthe
other hand, theright of carriersto conduct an annua

vocationd eva uation might result in hastened caseclo-
sure. Datapresented in Table B5.5 show virtually
indi stinguishabledigtributionsof openand closed cases
at 54-month maturity for 1993 and 1994 Permanent
Totd cases. Differencesarenct statisticaly significant
(x23=.1254, p>.10). Whilethismay suggest the ef-
fectiveimpact of two mutualy nullifying tendencies,
consistency with other findingswould suggest the
greater likelihood that the popul ations compared are
without differencein severity of injury, and thuswith-
out differencein closurerates.

Further support for alack of difference be-
tween severity characteristics of 1993 and 1994 Per-
manent Tota cases can befound by comparing aver-
age and median benefit paymentsper case. Itisargu-
ablethat grester redtrictivenessof digibility wouldlead
to exclusion of lessseriousinjuriesand higher costs
per casefor theremaining cases, particularly withre-
gard to medical benefits. Table B5.6 showsthat av-
erage and median benefit costsfor Permanent Total
casesat 54-month maturity have generally declined,
with theexception of medianmedica benfits. 1t should
be noted, however, that differences between means
for 1993 and 1994 casesin all three benefit catego-
riesarenct statisticaly sgnificant (p>.10). Thus, the
analysisof benefit costsper casefailsto support the
hypothesisthat 1993 and 1994 Permanent Total popu-
lationsrepresent different overall levelsof severity of

injury.
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Table B5.4 |

1993 and 1994 Permanent Total Cases at 54-Month Maturity:
Prior Disability Types at Different Vintages Post-1njury Year

Six-Month Maturity 18-Month Maturity 30-Month Maturity
Disability Type 1993 1994 1993 1994 1993 1994

# % # % # % # % # % # %
Temporary Partial 8 07%| 14| 12% 6] 0.5% 6] 0.5% 5 04% 2l 0.2%
Temporary Total 610| 52.6%| 654 54.29%| 532| 45.9%| 570 47.2%| 272 235%| 259| 21.5%
Permanent Impairment Only 0| 0.0%| N/A| N/A 8[ 0.7%| N/A | N/A 4 03%| NJA | N/A
Wage Loss Only 291 42%| NIA | N/A 144 124%| N/IA | N/A 159 13.7%| N/A | N/A
Wage Loss & Perm. Impair. 0 0.0%| N/A| N/A 5| 04%| N/A| N/A 4 03%| N/A| N/A
Impairment Income N/A| N/A 64 53%| N/A| N/A 167| 13.8%| N/A [ N/A 190| 15.7%
Supplemental Income N/A| N/A 6] 05%| N/A | N/A 1] 01%| N/A [ N/A 2| 0.2%
Permanent Total 68| 59%| 65 54%| 305 26.3%| 292 24.2%| 635 54.8%| 684 56.7%
Settled, No Indemmity Reported 0| 0.0% 4 03% 6] 0.5% 5[ 0.4% 71 0.6% 4 0.3%
Lost-time, No Indemnity Reported | 299 25.8%| 271 225%| 108| 9.3%| 109 9.0%| 51| 44%| 53| 44%
No First Report Filed 122] 105%| 129| 10.7%| 44| 38%| 56| 4.6%| 21| 18%| 12 1.0%
Data Coding Error 3] 03% 0 0.0% 1 01% 1] 01% 1 01% 1 0.1%
Tota 1,159| 100.0%] 1,207] 100.0%| 1,159| 100.0%| 1,207| 100.0%] 1,159] 100.0%| 1,207] 100.0%

42-Month Maturity 54-Month Matur ity
Disahility Type 1993 1994 1993 1994

# % # % # % # %
Temporary Partial 1 01% 1 01% 0 0.0% 0 0.0%
Temporary Total 82 7.1%| 84 7.0% of 00% o[ 00%
Permanent Impairment Only 3] 03%| NA| NA Of 0.0%| N/TA | N/A
Wage Loss Only 71 6.1%| N/A | N/A 0| 0.0%| N/A| N/A
Wage Loss & Perm. Impair. 3] 03%| NJA| N/A Of 0.0%| N/A| N/A
Impairment Income N/A | N/A 103[ 85%) N/A | N/A o[ 00%
Supplemental Income N/A | N/A 0 0.0%] N/A| N/A o[ 00%
Permenent Total 970[ 83.7%| 986 81.7%| 1,159| 100.0%| 1,207| 100.0%
Settled, No Indermmnity Reported 1 01% 3] 02% 0 0.0% 0 0.0%
Lost-time, No Indemnity Reported 23] 20%| 25| 21% o[ 00% o[ 00%
No First Report Filed 4 03% 4 03% 0 0.0% 0 0.0%
Data Coding Error 1 01% 1] 01% o[ 00% o[ 00%
Total 1,159{ 100.0%| 1,207| 100.0%]| 1,159| 100.0%| 1,207| 100.0%

Source: Division of Workers' Compensation Claims Filesas of June 30, 1994, 1995, 1996, 1997, 1998, and 1999,
and Judges’ OrdersFileasof March 20, 2000
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[ Table B5.5 ]

Open and Closed Permanent Total Cases:
1993 versus 1994 Injury Years at 54-Month Maturity

Case Status 1993 1994

Open 414 38.9% 452 39.7%
Closed 649 61.1% 687 60.3%
Not Current in Reporting 96 68

Tota 1,159  100.0%| 1,207 100.00%

Note: All cases with settlement orders are assumed to be closed regardless of current carrier reporting.
Source: Division of Workers' Compensation Claims Filesas of June 30, 1998 and 1999

Table B5.6

Average and Median Benefit Amounts Paid for Permanent Total
Cases: 1993 versus 1994 Injury Years at 54-Month Maturity

Benefit

Indemnity
Average
Median

Medical
Average
Median

Settlement Awards
Average
Median

1993 1994
$46,514 $44,584
$41,194 $38,559
$74,021 $73,399
$39,064 $40,920

$123,852 $115,224

$100,206 $85,000

Note: No differences between means are statistically significant (p > .10).
Source: Division of Workers' Compensation Claims Files as of June 30,

1998 and 1999 and Judges Orders File as of March 20, 2000

Litigation Activity

It might be supposed that elimination of the
discretionary condition of digibility for Permanent To-
tal disability infavor of the seemingly more definite
criteriaof thereform statute would help to mitigate
litigation over benefits. TableB5.7, however, pro-
videsdatatothecontrary: Therateof lost-timecases
litigating for Permanent Total benefitswaswell under
oneper cent for both 1993 and 1994 injuries, withthe
difference between thoseyearsminuteand lacking in
statistical significance (x2=.0749, p>.10). Among

casesthat werelitigated, however, data suggest an
increased likelihood for Judges of Compensation
Claimsto award rather than deny Permanent Total
benefitsfor 1994 injuriescompared to 1993 injuries.
TableB5.8 showsthat 80% of thelitigated 1994 cases,
and only 59.3% of the 1993 cases, were awarded
rather than denied Permanent Total benefits. Thedif-
ferenceisstatistically significant (x*>=11.5808, p<
.01). Whether the greater likelihood for award of
benefitsamong litigated 1994 casesisduetothein-
clusoninthestatute of eligibility criteriaassociated
with Socia Security disability benefitsisunclear.
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Table

B5.7

Cases Litigated for Permanent Total Benefits:
1993 versus 1994 Injury Years at 54-Month Maturity

1993 1994
Litigated for PT Benefits 113 0.13% 115 0.14%
Non-Litigated for PT Benefits 84,119  99.87%| 82,558  99.86%
Total Lost-Time Cases 84,232 100.00%| 82,673 100.00%

Source: Division of Workers' Compensation Claims Filesas of June 30, 1998
and 1999 and Judges' OrdersFileasof March 20, 2000

Table

B5.8

Cases Litigated for Permanent Total Benefits: Awards versus
Denials in Orders Signed by Judges of Compensation Claims
(1993 versus 1994 Injury Years at 54-Month Maturity)

1993 1994
PT Benefits Awarded 67 59.3% 92 80.0%
PT Benefits Denied* 46 40.7% 23 20.0%
Total 113 100.0% 115  100.0%

* Among lost-time cases only

Source: Division of Workers' Compensation ClaimsFilesas of
June 30, 1998 and 1999, and Judges' OrdersFile asof March 20, 2000

Onefind thought related tolitigation concerns
the settlement of Permanent Tota cases. Althoughthe
eigibility criteriafor Permanent Tota benefitsintro-
duced inthereformshave no clear implicationsfor
Settlement of cases, it might beingtructiveto ascertain
whether settlementsamong Permanent Tota disabili-
tieshave changed under thereform statute. TableB5.9
providesfrequenciesof settled and non-settled cases
at 54-month maturity for 1993 and 1994 Permanent
Totd injuries. Settlements seemto show adlightin-
crease among 1994 injuries, but the difference be-
tween the 1993 and 1994 injury yearsisnot statisti-
caly significant (x2= 2.2656, p>.10). Thisattests,
onceagain, totheunderlying similarity between the
Permanent Total populationsof injury years 1993 and
1994.

Re-employment

Any differences between the 1993 and 1994
Permanent Total populationsmight bemanifestedin
differing patternsof returntowork. FigureB5.1illus-
tratestheratesin which 1993 and 1994 Permanent
Total caseshad any earningsin quartersfollowing ac-
ceptance for Permanent Total benefits. In quarters
onethrough eight, 1993 and 1994 injury year cases
show littledifference. Subsequently, differencesap-
pear, but do not reflect any cons stent trend that might
indicateunderlying differencesin the popul ationscom-
pared.

Page 100



Florida Workers'
Compensation

Trends and Challenges

Permanent T otal Disability

Table B5.9

Settlements Among Permanent Total Cases:
1993 versus 1994 Injury Years at 54-Month Maturity

1993 1994
Not Settled 588 50.7% 575 47.6%
Settled 571 49.3% 632 52.4%
Total 1,159 100.0%| 1,207 100.0%

Source: Division of Workers' Compensation Claims Filesas of June
30, 1998 and 1999, and Judges OrdersFileasof March 20, 2000

@:Figure Bi[jj

Percent of Permanent Total Cases Earning Wages

by Quarter Following Acceptance for Benefits
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Conclusions

Andysisof datacomparablein maturity fail to
discloseany sgnificant differencesbetween 1993 and
1994 Permanent Total caseswithregardtoreativefre-
guency, aggregate devel opment, cost of indemnity and
medica benefits, litigation for Permanent Tota benefits,
frequency and amount of settlements, caseclosure, or
post-disability employment. Theonedifferencefound
tobegatigticaly sgnificant wastheincreasad likdihood
for award of Permanent Total benefitsby a Judge of
Compensation Claimsonce acase had been litigated.
Thismay suggest that thereform law resulted insome
easing of digibility requirementsfor award of Perma-
nent Totd disability, at least when determined by ajudge
rather than aninsuranceadjuster. However, it must be
strongly emphasi zed that other factorsnot considered,
suchasimplementation of thelaw and differinginjury or
other characterigticsof 1993 and 1994 casesmay partly
or fully account for any differencesor lack of differ-
encesdescribed above. Further study of aternative
explanationswould berequired beforereaching more
definiteconclusions. Inthenext section, broader theo-
retical assessment of Permanent Total disability will at-
tempt to support thedatasuggesting little effectiveness
of the 1993 reform law by disclosngwhat ismissngin
that law.

Rethinking Permanent Total
Disability

Throughoutitshistory, Horida sworkers com-
pensation law hasbased digibility for Permanent To-
td disahility onspecificquaifyinginjuriessupplemented
withan“et cetera” clause comprising other, unspeci-
fiedinjuries. For law prior to the 1993 reforms, no
restrictionswereplaced onquaifyinginjuriesprovided
theinjured worker could demonstrate physical inca-
pability for employment as their consequence.
Policymakerswho drafted the 1993 reformsregarded
thiset cetera clause astoo accepting and replaced it
with one presumed to be morerestrictive, based on

thequdifying requirementsfor Socia Security disabil-
ity benefits. Datareviewed in the prior section do not
show any grester restrictivenessresulting fromthere-
formlegidation. Inthissection, anargument will be
madethat thereformlegidation actualy migudged the
real problem, and consideration of that problem will
lead to new policy optionsfor Permanent Total dis-
ability that fully respect the needsof serioudy injured
workerswhileavoiding overuse of costly and inap-
propriate benefits.

A distinction madein Florida simpairment
rating schedul e can help to pinpoint the fundamental
oversight common to much discussion of Permanent
Total disability. Anevaluation of permanent impair-
ment isnot equival ent to an eval uation of permanent
disability. Theformeris

...afunctionthat physiciansaonearecom-
petent to perform...Evaluation of perma-
nent impairment is an appraisal of the na-
ture and extent of the patient’s illness or
injury asit affects his personal efficacy in
oneor moreof theactivitiesof daily living.
These activitiesare self-care, communica
tion, normal living postures, ambulation,
elevation, traveling and nonspecialized
hand activities.®

By contragt, theeva uation of apermanent disability is

...an administrative and not solely amedi-
cal responsibility and function. Evalua-
tion of permanent disability isan appraisal
of the patient’s present and future ability
toengagein gainful activity asitisaffected
by such diversefactorsasage, sex, educa-
tion, economic and social environment, in
addition to the definite medical factor—
permanent impairment.®

Theguide goesonto notethat thefactorsinvolvedin
evauation of adisability areextremely difficult tomea-
sure, which resultsin the use of the permanent impair-
ment asthe*“ soleor red criterion of disability far more
oftenthanisreadily acknowledged.” That notwith-
standing, “thefinal determination of permanent dis-
ability isan administrative decison astothepatient’s
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entitlement.”

These passages very aptly indicate the real
problemwith digibility determination for Permanent
Total disability: considerationsof injurieshave ob-
scured and eclipsed the administrative deter mina-
tion of disability. The statute does suggest thedis-
tinction between thetwo: Under thecurrent law acata:
strophicinjury isnot the sole quaifying basisfor Per-
manent Total disability; there must also be*the ab-
sence of conclusive proof of a substantial earning
capacity” (s. 440.15(1)(b), F. S.). Furthermore, dligi-
bility under Socia Security for disability or supple-
mental income benefitsisasufficient qualifying condi-
tion for acatastrophic injury, not aPermanent Total
disability. But the statute doesnot systematically dis-
tinguish between eva uation of animpairment and de-
termination of adisability, nor doesit providefor the
effective administrative determination of disability.
These shortcomingsstem from absencesinthe statute
of clear standards, viable options, and systemic con-
straintsfor the effective determination of Permanent
Total disability. Itisthe purpose of this section to
delineate specific deficienciesin each of thesethree
areasand to offer suggestionsfor making suitable cor-
rections.

1. Improving the Clarity of the Satute

One of themost conspi cuous absencesinthe
statute isastatement of legidativeintent regarding
Permanent Total benefits. Such astatement isessen-
tia for effective guidance of adminigtrativedecisions.
S. 440.15(1), F. S., would be strengthened by inclu-
sonof language such asthefollowing:

It isthe intent of the Legislature that Per-
manent Total disability shall be awarded
only when permanent conseguences of a
catastrophic workplace injury as defined
in s. 440.02 preclude satisfactory perfor-
mance of duties associated with any avail-
able, gainful employment for which thein-
jured worker would otherwise qualify upon
completion of rehabilitation or retraining

provided under this chapter. Employment
shall be considered available when em-
ployment opportunities are shown to exist
within a 60-mile radius of the injured
worker’sresidence.

Thegist of thisstatement isto emphasizethe mutual
exclusivity of Permanent Tota disability and the capa-
bility for work. Notethat such capability need not be
initially present based ontheworker’ sspecific educa
tion, training, or prior work experience; it may result
from completion of rehabilitation or retraining provided
under theworkers compensation statute. By implica
tion, theinjured worker isexpected to participatein
suchrehabilitation and retraining ashisor her capabil-
ity permits. Thelimitation of employment opportuni-
tiesto aspecific areaisnecessary to protect theworker
from unreasonabl e expectations of rel ocation.

Onceadatement of legidativeintent isadded
to the statute, asecond concernregarding clarity is
the specification of injuriesconsidered to qualify for
Permanent Total disability. Issuchaspecificationan
effectiveway to complement astatement of statutory
intent, or isanother way preferable?

Oneadlternativeto the specification of quaify-
inginjuriesistheuseof animpairment rating such that
somedetermined percentage of whole-personimpair-
ment would constitute athreshold for award of Per-
manent Totd disability. Many Satesusethisagpproach.
What makesit problematicistheambiguousre ation-
ship between animpairment rating and adisability de-
termination. While specific catastrophicinjuries(e.
g., pardyssor blindness) haveanintuitively clear con-
nectiontotheaward of Permanent Tota disability, the
same cannot be said for animpairment percentage.
By according every quditatively different injury arank
on aquantitative scale, the specificimpact of thein-
jury onthecapability for work will vary considerably
evenwithinthesameimpairment rating. Thismay a-
low inappropriateinjuriesto qualify for Permanent
Totd benefits; a theleadt, it may increasethedifficulty
involvedintheadminigtrative determination of disabil-
ity whileinvitingconfusonandincreasinglitigetion. The
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method of scheduledinjuriesthat Floridahasaways
used as part of itsqualification for Permanent Total
disability ispreferableto animparment-rating approach
asameansfor helping to convey legidativeintent re-
gardingtheseverity of qualifyinginjuries.

The specification of qualifyinginjuries, how-
ever, raisestwo problemsof itsown. First, thelist of
suchinjuriesincludedinthe statute will, most inevi-
tably, remainincomplete. Thelist of specific cata-
strophic injuriesin the current statute (subsections
(34 (a)-(34)(e) isnot plausbleevenintuitively ascom-
prehensive; severerespiratory injuriesand illnesses,
for example, arenot included, though these may have
debilitating consequences equal to someof thelisted
injuries. Any attempt at comprehensive specificity
would overwhelmthe statutewith medica detail while
risking thedenial of benefitsin casesof overlooked,
infrequentinjuries. Thissuggeststhe second problem
for ascheduled-injuriesapproachto eigibility: thein-
escapable et cetera clause that closesthelist. The
challengeisto devel op aclause that complements
rather than thwartsstatutory intent. Inthisregard, the
et ceteraclausein FHorida scurrent law defining cata-
grophicinjury, i. e, itsinclusonof injuriesquaifying
for disability benefitsor supplemental income under
Socia Security, isamatter of somecontention. While
proponentsof thisprovisionlaud itsdeferencetofed-
erd sandardsof disability, opponentsaver that it trans-
fersconsiderable authority out of theworkers' com-
pensation system and into another adminidrativeredm
having different prioritiesand procedures, aswell as
lower standardsfor defining disability. Thenet effect,
opponents argue, isto dilute the statute and under-
mineeffectivedetermination of disability.

Theresolution of thisdebate hingeson clarifi-
cation of theintent of the statute. If policymakersin-
tend that the standards for award of Social Security
disability benefitsare cons stent with the definition of
“catagtrophic” injury centra tothequdificationfor Per-
manent Total disability, thenthelinkage of stateand
federd law inthismatter isgppropriate; if not, Horida's
statutory provisionshould berevised. What isclear is

that review of Socia Security disability standardsis
warranted to ensurethat thelegidativeintent of Per-
manent Total disability isnot being undermined.

If policymakersshould determinethat theuse
of Socia Security disability stlandardsisinappropriate
for identification of catastrophicinjuriesnot expressy
citedinthe statute (s. 440.02(34), F. S), an alterna-
tiveformulation of the et cetera clause becomesnec-
essary. Thefollowinglanguage may be considered as
asubstitutefor s. 440.02(34)(f), F. S., thefinal quali-
fying condition for catastrophicinjury that supplements
thespecificinjurieslistedin (&) through (e):

(f) Any other injury whose permanent
physical consequence on self-care, com-
munication, normal living postures,
ambulation, elevation, or nonspecialized
hand activitiesis equivalent in severity to
an injury cited in (@) through (€) having
incapacitating consequences for the same
function or functions.

Theideabehind thislanguageisthat gainful employ-
ment dmost invariably restson certain basic physica
capabilitieswhose absencetypically signalsafunc-
tiona inability to perform any significant work. The
reworked subsection (f) would bring to closurethe
injuriescitedin (a) through (e) inaway that usesthose
injuriesto establishimpairment standardsfor other,
non-cited injuriesallowed under discretionary appli-
cationof thelaw. Clarity of legidativeintent would be
decidedly enhanced, and determination of catastrophic
injury would remain solely within theworkers com-
pensation system under standards mandated by
Floridalaw.

2. Effective Administrative Options for Determin-
ing Disability

Oncethedifference between evaluation of an
impairment and determination of adisability isgrasped,
thelatter till needsto be devel oped and articulated as
an adminigtrativefunctionwith specific toolsand op-
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tionsat itsdisposal. The current statute governing
Permanent Total disability all but surrendersthede-
termination of disability tothedesignation of aninjury
ascatastrophic. Oncethesefunctionsare properly
differentiated, the specific conditionsand requirements
of disability determination becomemoreevident. Some
possibilitiesfor policy are ddlineated below.

Fird, the section of the statute establishing the
requirements for Permanent Total disability (s.
440.15(1)) should beamended toincludeaprovision
that no Permanent Total disability shall be awarded
until theinjured worker hasreached maximum medi-
ca improvement or hasexhausted all temporary ben-
efits. Thiswould helpto prevent determination of dis-
ability before a case has stabilized and allow more
timeto obtain the factsregarding rehabilitative and
reemployment prospectsof theinjured worker, which
arecritical to effectiveevauation of acase*

Second, thequalifying requirementsfor Per-
manent Total disability (s. 440.15(1)(b)) should be
amended to requirean objective, professional evaua-
tion of theinjured worker’s prospectsfor rehabilita-
tion, retraining, and reemployment and to use that
eva uation asaqualifying condition for Permanent To-
tal disability. Thecurrent law, inassuming qualifica-
tionwhere*conclusiveproof” of work capacity isnot
provided, biasesthe determination of disability by a-
lowing theadminigtrative processtoforego full evau-
ation of each caseand proceed by default to theaward
of benefitsbased only ontheidentification of aninjury
ascatastrophic. Thismay resultintheaward of Per-
manent Total benefitswherenolastingincapacitation
for work occurs.

A full evaluation of theinjured worker would
consider themedical aspectsof the case, particularly
long-term physical impairment, inthe context of the
worker’s age, gender, education, work history, and
potentia for rehabilitation and retraining under oppor-
tunitiesmandated intheworkers' compensation stat-
ute. Where appropriate, the eval uation would com-
priseaplan identifying resources necessary to help

theworker regain the capacity for employmentanda
schedulefor partici pation in specific renabilitation and
retraining programs. Medical, rehabilitative, and re-
employment ass stance could then bearranged to sup-
port implementation of theplan. Evenwith catastrophic
injuries, workersdetermined to havereal rehabilita
tive and reemployment prospects should not qualify
for Permanent Tota benefits. Catastrophicinjuriesas
citedins. 440.02(34), F. S., do not necessarily result
in disability permanent and total in nature. For ex-
ample, lossof anarm, though certainly adevastating
injury, need not signal theend of al gainful employ-
ment. Inmost sates, injuriesof thiskindwould qudify
theinjured worker for permanent partial benefits.'?
An objectiverehabilitative/vocational assessmentis
necessary for putting catastrophic injuriesof thissort
inthe proper context for determining the appropriate
disability award.

Beyond the assessment used for establishing
initid digibility, thereisaneed for annua follow-upto
certify continued qudificationfor Permanent Tota ben-
efits. Under current law (s. 440.15(1)(€)), employers
and carriershavearight to requireannua vocationa
evaluationsor testing for recipientsof Permanent To-
tal benefits. Discretionisleft entirdy totheemployers
and carriers. To better ensurethe payment of appro-
priate benefits over the life-span of each case, itis
desireabl ethat the statute be changed to make annual
vocational eva uation mandatory for continued €ligi-
bility for Permanent Tota benefits. Ininjuriesof greet-
et sverity, theannua evauation may involvenomore
than brief contact with the worker or the worker’s
caretakers.

Oneof the problemshampering theadminis-
trativedetermination of initia disability ininstancesof
catastrophicinjury isthelimited range of optionsof-
fered by current Floridalaw. Significant, too, isthe
fact that statutory permanent partial benefitsin Florida
areunusudly low in comparison with benefitsin other
jurisdictions.®* What resultsisanimpetusto overuse
Permanent Total benefitsfor lack of suitableaterna
tives. 1t would beworthwhileto consider revision of
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the statuteto provide new benefit optionsfor casesof
unusualy severeinjury.

The proposal offered here is to create two
tracksfor disability determination based onthe class-
fication of theinjury ascatastrophic or non-catastrophic
according to the definitions of s. 440.02(34), F. S.
All lost-timeinjurieswould receive temporary ben-
efitsuntil maximum medica improvement or expira-
tion of igibility for temporary benefits, whichever
occursfirst. All workerswith catastrophicinjuries
would bedligiblefor temporary benefits paid at 80%
rather than the moretypical 66-2/3%. Prior totermi-
nation of temporary benefits, workers with cata-
strophicinjurieswould undergo athorough, objective
evaluation of rehabilitation and reemployment pros-
pects. Whereresults of the eval uation suggested no
reasonablelikelihood of re-establishing anearning ca-
pacity, theworker would be deemed dligiblefor Per-
manent Total benefits. Alternately, if theevaluation
determined that aworker with acatastrophicinjury
could regain an earning capacity subsequent to reha-
bilitation and re-training such asmight be provided
under s. 440.491(6), F. S., said worker would be €li-
giblefor appropriate servicesaswell asan extension
of digibility for temporary benefitsfor aperiod up to
26 weeks. Upon expiration of al temporary benefits,
theworker would beeligiblefor payment of Supple-
mental |ncome benefitsaccording to the provisions
of s.440.15(3)(b), F. S., except that no impai rment
ratingwould berequired. Eligibility for these benefits,
which are calculated using awage-loss formul a4,
would continue, asallowed under the current law, un-
til 401 weeks after the date of injury havelapsed.

Thisproposa would offer redl disability ater-
nativesfor adminigratorsevauating workerswith cata-
strophicinjuries. It would help to ensurethe appropri-
ate use of Permanent Total disability whilealowing
workerswhose catastrophicinjurieshaveleft themthe
potential for regaining acapability for work to obtain
rehabilitation and wage-loss benefits suited to those
specific needs. Disability typesmandated under cur-
rent law would largely be preserved, with only minor

modifications. Importantly, only workerswith non-
catastrophicinjuriescould qualify for Impairment In-
come benefits, but the meagerness of those benefits—
generdly amounting to one-third of pre-injury weekly
wages—suggeststher ingppropriatenessfor workers
withtruly severeinjuries.

Thesuggestionsofferedin thissection arenot
advanced as specific recommendationsfor revisngthe
statute, but as examples of waysto handle cases of
severeworkplaceinjury asdisabilitiesrather thanin-
juries. Theseexamplesareobvioudy not exhaustive.
Policymakers need to determine which options best
servetofurther therealization of statutory intent and
makerevisonsto the statute accordingly.

3. Systemic Constraints on Administrative Deci-
sions

Regardlessof how thelaw iswritten, itsef-
fectivenessrestsinthelast instance on decisonsmade
by persons charged withitsimplementation. Inthe
adminigtrativedetermination of disability, decisonsare
most typically madeby insuranceadjusters, with Judges
of Compensation Claimsinterveningtoresolvedis-
puted cases. Clarity of thelaw isessentia for shaping
decision-making according to statutory intent, sothe
inclusion of an express statement of intent inthe stat-
uteand clarification of catastrophicinjurieswill,in
themselves, help to strengthen systemic constraints.
But other measures are al so needed.

Consider thefact that insurance adjustersare
employeesof privateindustry (insurancecarriersor
employers) with an indirect authority over publicfi-
nances. Since coverageunder workers compensa
tionisstatutorily mandated in Floridafor employers
having four or more employees (oneemployeeinthe
congtructionindustry), theinsurance companieses-
sentidly haveacaptivemarket for their services. Few
employers havetheresourcesfor self-insurance, so
employersrequired to provide coverage must gener-
aly purchaseinsurancefrom privatecarriersor funds.
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Thesecarriersand funds, in turn, sometimes contract
with third-party administratorsto servicetheir work-
ers compensation claims. Either way, employeesof
privateindustry makemost of thedecisionspertaining
to claims, and they bill their captive market for the
expensesthat result. Employers pay these charges
and, inturn, passthem on to consumersthrough an
increaseinthecost of productsand services. Viewed
inthislight, workers' compensation isahidden con-
sumptiontax levied onthe publicin considerable part
by agentsnot accountableto thepublic. If itistherole
of government to protect and promotethe publicin-
terest, the unconstrained levying of taxes by private
entitiesisapolicy issue. Who protectsthe publicfrom
potentia overcharging onthepart of insurers, and what
formsshould such protection take?

Other than eimination of themandatory work-
ers’ compensation coverage reguirement, three op-
tionsareavailable, a leastin principle. Oneisto have
amonopolistic statefund in which assessmentsare
levied and benefits are determined by agovernment
agency. Several stateshavesuchafund, anditsad-
vantagefrom the perspective of public accountability
isthat it placestaxing authority directly under elected
officials. A second option leavesthe privateinsur-
ancemarket intact but subjectsit to government regu-
lation of premiumrates. Thisoptioniscurrently used
inFlorida. A third optionisto pursuepublic policies
that disalow monopoaligtic or oligopolistic domination
of the market and encourage price competition for
customers.

Itisnot theintention of thischapter to make
specific recommendations regarding government’s
most effectiverolein managing workers' compensa
tioninsurance. Thepointisonly to suggest that the
adminigtrative determination of disability occursinthe
context of asystem which may or may not adequately
include cost considerationsasan eementin decision-
making. Fromthisperspective, theexcessiveaward
of Permanent Total benefitsmay be only oneexpres-
sion of asystemic deficiency in cost constraints. Itis
recommended that policymakersfund athorough study

of theexistence and effectivenessof cost constraints
inFlorida’'sworkers compensation system and use
theresultsof thestudy to modify or craft policieshav-

ing promisetoimproveadministrativecost control. In
particular, the study should investigate the effective-

nessof current regulation of theinsurance market and
the extent to which competition exists, or could be
better facilitated. To assist policymakersin monitor-

ing the administrative determination of disability, itis
further recommended that the reporting requirements
of the Division of Workers Compensation, asddlin-

eatedins. 440.59, F. S., be expanded to include an
annua summary and eval uation of Permanent Total

casesaccepted withintheprior calendar year. Sucha
report should describe the injuries and vocational

eval uation outcomes used to establish eigibility for
Permanent Total disability (asrecommended inthis
chapter), andit should summarizethe extent towhich
compliancewith statutory igibility requirementsoc-
curs. Thedivisionwould beexpectedto alter or ex-
pand carrier reporting requirementsto provide perti-
nent information not currently submitted.

Since Judges of Compensation Claimsalso
havearolein the administrative determination of dis-
ability, aspectsof their job performancereflecting the
award of Permanent Total benefits should be moni-
tored and reported to government official s respon-
siblefor appointing and regppointing judges. Accord-
ingly, itisrecommended that thejoint reporting re-
quirements of the Division of Workers' Compensa-
tion and the Office of Judgesof Compensation Claims
outlinedins. 440.45(6) be expanded toincludeasum-
mary by individual judge of the number of casesdur-
ing the prior calendar year in which Permanent Total
benefitswere awarded, the number of casesinwhich
those benefitswere denied, and the extent of compli-
ancewith statutory eligibility requirements. Since
Judges of Compensation Claimsare government em-
ployees, ensuring their compliance with theintent of
the statuteisamanagement responsibility ultimately
falingto elected officids. If judgesarenot judicious
stewards of the publicinterest, it isincumbent upon
those officialsto ascertain why and to take appropri-
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ateremedid action. Suchactionmightincludestrength-
ening the satute to allow judgesto enforcethe public
interest even where carriersand injured workersen-
ter into agreementsrunning contrary to that interest.

Summary

Thethrust of thischapter has been to suggest
that the current law governing Permanent Total dis-
ability may not beworking asdesired, and that there
are specific areas of apparent weaknesswhere cor-
rection may beadvisable. Mg or optionsoffered are
these:

B Addasatement of intent to the statute that
clearly conveysthe gppropriate use of Permanent To-
ta disability.

B Consider whether the statutory reference
to Socia Security disability asaquaifying condition
for some catastrophic injuriesappropriately reflects
legidativeintent regarding Permanent Totd disability.
If it doesnot, consider revising thestatute by eliminat-
ing thereferenceto Socia Security disability and sub-
dituting languageemphasizingimparment of basic, es-
sentid physical capabilities.

B Disdlow award of Permanent Total disabil-
ity prior to maximum medica improvement or theter-
mination of temporary benefits, whichever occursfirg.

B Addasaninitia condition of eigibility for
Permanent Totd disability an objective, thorough vo-
cational evaluation showing aphysical inability of the
injured worker to regain employment, even subsequent
torehabilitation and retraining offered under provisions
of workers' compensation.

B Requireannual vocational reassessments
for continuation of Permanent Total benefits.

B Modify thecurrent benefit Sructureto pro-
vide more adequate benefitsto workers with cata-
strophicinjuriesnot eligiblefor Permanent Total ben-
efitsunder proposed revisions.

B Fund astudy of theconstraintsat work in
Florida sinsurance market serving to control costsand

useresults of the study to devel op policiesbetter fa-
cilitating systemic cost condtraints.

B Mandate that the Division of Workers
Compensation report annually on carrier compliance
with the statutein regard to the award of Permanent
Tota disahility.

B Mandatethat the Officeof Judgesof Com-
pensation Claims, in cooperationwith the Division of
Workers Compensation, annualy report for eachin-
dividual judgethefactua andlegal conditionswar-
ranting theaward of Permanent Total benefitsfor each
caseinwhich such benefitsare awarded.

Theserecommendations are offered with a
twofold intent: first—and foremost—to continueto
support the genuine needs of workerswho sugtainlife-
dteringinjuries, which hasawaysbeen theintent of
Permanent Tota disability, and, second, to ensurethat
other casesof seriousinjury arehandled with aterna-
tive, lesscostly optionsthat nonethel ess providethe
appropriatelevel of support whileencouraging reem-
ployment where capability for such exists.

Footnotes

1 Satistical Supplement to the 2000 Annual Report, p. 55.
21bid., p.5.

%1bid., p.53.

4 Thisassumesan injury after June 30, 1955.

5 Division of Workers' Compensation Claims File. The per-
centage is calculated for cases current in reporting of ben-
efits. All settled cases are considered to be closed.

6 Thedistribution of 1999 average annual employment in nona
gricultural industries showed that 12.5% of Florida's labor
force was employed in goods-producing industries (mining,
construction, manufacturing), compared to 19.8% nationally.
Source: Current Employment Statistics Program, Office of
Labor Market Statisticsand Bureau of Labor Statistics, U. S.

Page 108



Florida Workers'
Compensation

Trends and Challenges

Permanent T otal Disability

Department of L abor, 2000.

7 In days, the average time between injury and Permanent
Total acceptance was 663.9 for 1993 cases, 632.2 for 1994
cases. p > .10. Source: Division of Workers' Compensation
ClaimsFileasof June 30, 1998 and 1999.

81996 Florida Uniform Permanent Impairment Rating Sched-
ule (Tallahassee: Florida Workers' Compensation Institute,
Inc., 1996), p. 4.

° Ibid.
19 |bid.

1 |t would also alow an increase in benefit payments for
some seriously injured workersin that s. 440.15(2)(b) pro-
videsfor payment of Temporary Total benefitsat anincreased
compensation rate (80%) for many of theinjuries defined as
catastrophic. In the interest of consistency and fairness,
policymakers should consider revising thissectionto include
all injuries specified as catastrophicin s. 440.02(34).

12 peter S. Barth, Workers' Compensationin Florida: Admin-
istrative Inventory (Cambridge, Massachusetts: Workers
Compensation Research Institute ), p. 36.

B HoridaDivision of Workers' Compensation, 1999 Annual
Report, p. 55.

14 S, 440.15(3)(b)(8), F. S.: Eighty percent of the difference
between 80% of the employee’s pre-injury average weekly
wage and the current weekly wage.
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