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1 \/. The Obligation to Rehire;
B ssues, M mpacts, and Alternatives

A commonemphasisindl sateworkers com-
pensation systemsistheimportance of returning the
injured employeeto work assoon asmedically fea-
sible. Thereisgeneral consensusthat thisisashared
respongbility among dl system participants, asprompt
return to work reduces medica and indemnity costs,
deterslitigation, and increasesthelikelihood thein-
juredworker will maintain gainful employment for the
longterm. Thus, early returntowork isthedesired
outcomefor employers, injured workers, carriers, and
consumers, who ultimately bear the cost of workers
compensation inthe price of goodsand services.

Floridal'scomprehensive 1993 workers com-
pensation reformlegidationincluded avariety of pro-
visionsdesigned to encouragereturntowork. This
chapter focuses on one small section of the statute
that hasproved to be highly controversid: the obliga-
tiontorehire(s. 440.15(6), F.S.). Thisprovisonisan
attempt tofacilitatereturntowork by pendizinglarge
employerswhofalil to reingtate or rehiretheir injured
employees. Thebrief subsection of the statute man-
dating theobligation torehireispresented initsen-
tirety below:

(6) OBLIGATION TO REHIRE. If theem-
ployer has not in good faith made avail-
ableto theemployee, withina100-milera-
dius of the employee’s residence, work
appropriateto theemployee'sphysical limi-
tations within 30 days after the carrier no-
tifies the employer of maximum medical
improvement and the employee’s physical
limitations, the employer shall pay to the
divisonfor depositinto the Workers Com-
pensation Administration Trust Fund afine

of $250 for every $5,000 of theemployer’s
workers' compensation premium or pay-
roll, not to exceed $2,000 per violation, as
thedivisionrequiresby rule. Theemployer
isnot subject to this subsection if the em-
ployeeisreceiving permanent total disabil-
ity benefits or if the employer has 50 or
fewer employees.

Asof August 2000, almost sevenyearssince
the passage of the 1993 reformlegidation, thereisdtill
nodivisonruleineffect for adminigteringtheobliga
tiontorehire (OTR) mandate, and no pendty hasever
been assessed against an employer for violating the
statute. Thedivision hasreceived 21 referralsfrom
injuredworkersclaming OTRviolations, oneof which
waswithdrawn. Elevenreferrashavebeeninvesti-
gated; ten of these cases are awaiting penalty deter-
mination, whiletheemployer wasdeemed to have met
the OTR requirementsin onecase. Theremaining
referrdsaredtill under investigation. Controversy re-
gardinginterpretation andimplementation of the OTR
aroseduring publicworkshopsheld early in 1994 and
has mounted ever since, thwarting effortsto construct
arulereflecting consensusamong affected parties. In
responseto Division Director CharlesWilliams con-
cern that no progress has been made toward imple-
menting thisstatutory provision, attemptsto generate
arulewererenewed thisyear. Proposed rule 38F-57
was promulgated in the February 4, 2000, edition of
the Florida Administrative Weekly, with an an-
nouncement of arule-development workshop to be
held at thedivision on February 29, 2000. Discussion
at thiswell-attended workshop both confirmed and
upplemented earlier controversesdtill surrounding the
intent, interpretation, and implementation of thispor-
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tion of thestatute. The obstaclesimpeding devel op-
ment of arulemay signal areal need for legidative
reconsideration of the OTR.

The present chapter discussesthemagjor con-
troversesthat havestdled rule development sincethe
reforms and examines the arguments opposing the
newly proposed rule. Stepping back from theimme-
diate debate, it presentsemployment and return-to-
work datato determineif thereisan objectivebasis
for targeting employerswith 51 or more employees,
while excluding thosewith 50 or fewer employees.
Finally, it offerssuggestionsfor re-examining theobli-
gationtorehireprovisoninlight of availabledataand
both long-standing and recent controversies.

Initial Controversies

Intheflurry of activity surrounding ruledeve -
opment in the months after the reformswere passed
on November 29, 1993, the OTR provisonwassome-
what obscured by other legidation requiring urgent
action by thedivison. Alludedtoonly briefly at two
public workshopsheldin 1994, four problematic ar-
easidentified by participantsin early discussionsof
thisprovisonwere:

B Dataissues: access, timelags, definition,
and confidentiality

B Resdenceissues

B Employer identity

B “Goodfaith” efforts

Data I ssues: Access, Time Lags, Definition,
and Confidentiality

Thetranscript from apublicworkshoponRule
Chapter 38F-24 sponsored by thedivision’sBureau
of Monitoring and Audit on April 4, 1994, recordsa
momentary reference by division management to sev-
era potentia problemsassociated with ngfines

against certain employerswhofail torehiretheirin-
juredworkers. Curioudly, thereisno record of audi-
enceresponsewhentheseproblemswerecited. These
difficulties centered onthelogisticsfor determining
which employersfit the 51-or-more-employeescrite-
rion. Firgt, inorder toroutinely categorizeemployers
by number of employees, the division would need
ready access to an up-to-date, accurate database
containing employment recordsfor al employersin
the state for a designated time period. The Unem-
ployment Insurance (UI) database, which containsquar-
terly wage datafor approximately 98% of Florida
employers,! was suggested asaplausibleresource.
Thedivision representative al so pointed out that al -
lowabletimede aysinreportinginjuriestothedivison
might aggravate dataaccess problems, asthe Ul wage
datamay no longer be stored and/or accessibletothe
division by thetimethe employment level needstobe
determined.

Definingtheprecisecriteriafor caculatingem-
ployment levelswashddtointroduceavariety of com-
plex problems, aswell. For example, early ruledis-
cussionsthat took place even before the workshop
apparently centered on narrowing thepool of targeted
employersto thosewith* consistent” employment of
at least 51 employeesfor “ 90 percent of theregular
work daysor [one] calendar year immediately pre-
ceding the date of accident.”? Clearly, inthe early
monthsfollowing passage of thereforms, thestatute's
lack of clarity in defining thetarget employerswasa-
reedy inviting confuson.

Thesedata-relatedissuesinitialy raised at the
April 4,1994, workshop are still relevant today. In
fact, dataaccessfor determining employment levels
fromthe Ul system may become even more compli-
cated dueto legidation passed inthe 2000 legid ative
session that transferred Ul tax functionsto the De-
partment of Revenue and rel ated datasystemsto the
Department of Management Services. Thisaction
modifiesthe dataexchange between Ul and the Divi-
sion of Workers' Compensation (DWC) fromintra-
tointer-agency. Technological and organizational
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changesthat will arisein connectionwithimplement-
ingthisnew legidation arecurrently unclear, and their
impact on the exchange of databetween the Ul data
system and DWC isunknown.

Theinsertion of theterm* consistent” inearly
rulediscuss onsattempting to defineemployment lev-
elsspoketotheredlity of volatileemployment that is
typical among many Floridaemployers, whose busi-
nessisoften seasonal duetotourism, agricultural pro-
duction cycles, or other factors characteristic of
Florida' seconomy. Evenemployerswithrelatively
stableemployment level scould experiencean unfore-
seen downturn dueto an overall recession or alocal
shutdown caused by weather problemsranging from
droughtsto hurricanes. By contrast, employerswith
historical patternsof employment below 51 employ-
eesmight hireseveral hundred workersfor aspecific
assignment over aperiod uptoayear. Additionaly,
determining adefensibletime period during which
employment isexpected to be consistent introduces
moreconfusion. For example, isthedivision charged
with ng finesonemployerswho have51 or more
employeesduring themonth/quarter of theworkplace
injury, for acertaintime period leading up to andin-
cludingtheinjury date, for aspecific periodincluding
and subsequent to theinjury date, or for some combi-
nation of thesetimeintervals? Should exceptionsbe
madefor employerswith employment level shistori-
cally below 51 employeeswho temporarily increase
staff for ashort period of time? If so, onwhat basis
aretheseemployersrequired to providelong-termjob
security toaworker hired only temporarily?

Regardlessof thetime parameterschosenand
exclusonsalowed, acceptablelag timesbetweenthe
injury itself and thereporting of theinjury to thedivi-
sion, exacerbated by backlogsin dataentry or techni-
cal system problems, could trandlate to substantial
delays between the occurrence of workplaceinjury
and the assessment of afineto the employer, asal-
luded to at theworkshop. Indeed, carriersddinquent
inreporting could unintentionaly play arolein defer-
ring penalty assessments against some of their cov-

ered employers! The greater thetimelag between
infraction and penalty, thelesslikely the penalty would
function asadeterrent to behavior.

Evenif thedataaccessihility, definition, and
timelag hurdleswere overcome, however, using Ul
datato determineemployer assessability for OTR pen-
altiesraisesyet another issue not addressed in early
discussons: confidentidity. Althoughdivisonswithin
asingle government agency or among agenciesare
often permitted to share data, subject to certain re-
grictions, theultimate purposefor accessing the data
cannot violateunderlying confidentidity laws. Inthis
ingtance, using employer-supplied datafor theexpress
purpose of enforcing an obligationto rehireisargu-
ablyillegd.

Residence | ssues

Thetranscript from asubsequent workshop
onthesameruledocumentsdiscussion of ambiguity in
thewording of the phrase“withina100-mileradiusof
theemployee'sresidence.” In contrast tothelack of
responseto dataissuesraised at the earlier workshop,
theaudience at the April 22, 1994, session entered
into adia ogueon conceivable, diverseinterpretations
of legidativeintent on thisissue. Oneattendee as-
serted that the OTR provision seemstoimply that the
employee sresidenceand thejob sitearefairly close
to each other; often, thisisnot the case. Migrant work-
ers, for example, travel from one portion of the state
to another, or even among severa states. Other types
of workersmay be brought infrom other statesfor a
temporary assignment. Severa participantsfelt that
thelegidature may haveintended for theterm “resi-
dence’ toincludeatemporary residencefor thedura-
tion of thejob. A suggestion that the statutory lan-
guage bemodified toinclude* unlessotherwiseagreed
to by theparties” wasoffered. Another attendeefelt
theword*“residence’ should bereplaced by “job site”
whileyet another felt clarification wasneeded toin-
cludethe phrase*temporary residence’ to cover such
instances.®
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Employer Identity

A participant at the April 22, 1994, work-
shop brought up thelack of clarity intheprovisionin
stating whether thework to be*“ madeavailableto the
employee’ had to necessarily bewith theemployer of
injury. Therewasdisagreement among attendeesas
to whether the statuteimplied that employersmust re-
hiretheinjured worker themselves or whether it al-
lowed for appropriate work from another employer.

Good Faith

The term “good faith” occurs frequently
throughout the statute and isboth acentral point of
controversy and aninvitationtolitigation duetoits
ambiguity and lack of specificity. Without aclear defi-
nition or method of measurement, “good faith” efforts
aresubject to aplethoraof disparateinterpretations.
A great ded of thefrustrationinherent inrule devel op-
ment centerson clarifyingwheat thistermsmeanswithin
the context of astatutory provision and how it can
objectively bemeasured to avoid litigation.

Outcome of Early Controversies

Lack of consensusand fervent opposition sty-
mied rule promulgation during thefirst 18 monthsafter
thereform legidationwaspassed. When Rule Chap-
ter 38F-24 was published and became effective on
May 14, 1995, it included no referencetothe OTR—
mutetestimony to theinability to reach consensuson
the complex issuesemerging from such aterse portion
of thestatute. It should be noted that then Governor
Lawton Chilesissued two executive ordersin 1995
designed to achieve hisgoa of abolishing 50% of all
government rulesover atwo-year periodin order to
alleviate the burden on Floridaemployers.* Every
agency washesitant to introduce new rulesinthispo-
litical amosphere. Thisprobably contributedin some
measure to the dormant status of the OTR issuefor
severa years.

Recent Controversies

Rule Chapter 38F-57, proposed earlier this
year, represented thedivision'sfirst formal attempt to
implement the OTR provison. Addressing early con-
troversies, therule seeksto specify the meaning of
“goodfaith” andto assesspendtieson employerswith
“congistent” employment of 51 or more employees.
“Congstency” isspecified ashaving thislevel of em-
ployment for 90% of the“regular work daysfor [one]
caendar year immediately preceding the date of acci-
dent.”® For new employers, thetime period begins
with the starting date of the business. Five subsec-
tionsdelineate the choiceof criteriaemployersmust
follow to avoid penalty for failing to make a*“good
faith” effort to rehire the injured worker. The em-
ployer must do one of thefollowing taskswithin 30
daysof notification fromthecarrier that theemployee
has reached maximum medical improvement (MMI1)
and notice of theemployee' sphysicd limitations:

W Offer, inwriting, ajob consistent with the
employee sphysicd limitations

B Refer theemployeeto at |east five other
employerswho have stated inwriting that they have
work available consistent with the employee sphysi-
cd limitetions

B Providetheemployeewith afull range of
employment servicesfromalicensed company for a
period of at least 30 days

B Determinethat the employee has secured
“suitablegainful employment” e sewhere

B Request and receiveagreement for full re-
employment servicesfromthecarrier®

The proposed ruleinstructsthe DWCtoim-
pose a fine up to $2,000” when employers do not
meet at least one of thefivecriteria. Exceptionsare
alowed only whenthereisevidence of employeemis-
conduct, carelessness, negligence, or willful violation
of employer rules. Finally, therulegivescarriers 15
daysto notify theemployer of theemployee' sreach-
ing MMI and any physical limitationsthat persist be-
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Theaudienceat the February 29, 2000, rule-
development hearing hosted by the Bureau of Reha-
bilitationand Medica Service(BRMS) included em-
ployers, attorneys, and representatives from labor,
business associations, and the Workers Compensa-
tion Oversight Board. New issuesraised at thispub-
licworkshop held just weeks after the proposed rule
was published, plusother concernsmentionedinre-
cent interviewswith division management and staff,
incdludethefollowing:

B Burdentoemployers

B Provisonof employment services

B Farness

B Pendtiesincondgstent withlegidativeintent
B Rehireperiod

B Useof theterm“rehire”

B Settlement conditionscontrary to OTR

B Invitaionstolitigation

Burden to Employers

Severd participantsat the February workshop
werein agreement regarding the burden to employers
incomplyingwiththetermsof theproposedrule. Their
argumentsfocused on thefact that many employers
subject tothe OTR provision hireonly workerswith
specific skills, such as painters, el ectricians, or me-
chanics. Becausethey havelimited staff for adminis-
trative work, or they contract out for such services,
compliancewith therulewould requiretheseemploy-
ers, ineffect, to create an unneeded position that would
be an ongoing cost burden. Evenwhen theemployee
can return to the same work in due time, having to
hold acritical position open for months, even ayear
or longer, posestremendous difficultiesfor employ-
ers. Several workshop participantsfet that theterms
for dismissing anemployee, thereby relieving theem-
ployer of the OTR, weretoo strict; there are other,
lessstringent but valid, reasonsfor dismissing anem-
ployee—such astheinjured worker’sinability or un-

scenarioswasviewed asconduciveto creating abusi-
ness-friendly atmospherefor current and potential
employersin Florida. Employersin attendancefelt
therewere already too many diverse and confusing
lawsburdening employerswithout adding ancther one.

Provision of Employment Services

Employersand employer representativesat the
February workshop strongly objected to havingtotake
ontheroleof an employment serviceby seeking and
securing fivewritten statementsfrom other employers
with suitable employment opportunities. Thisliaison/
referrd arrangement madethem extremely uncomfort-
able, putting themin theawkward position of seeking
help from competitorsor businessassociates. Itwould
a so betime-consuming, requiring expertisethey nei-
ther have nor chooseto acquire. One member of the
audiencewondered what would happenif five poten-
tial employerscould not befound, despiteaconcerted
effort on the part of the employer. Of even greater
concernto another attendee wastheemployers’ po-
tentia exposuretoliability if they referred employees
who subsequently committed acrimewhileworking
for thenew employer.

Fairness

Oneworkshop participant felt that most large
employers already try to bring workers back after
workplaceinjury and are being unfairly targeted for
government regulation. Penalizing employersupto
$2,000 would also impose afar greater economic
burden on employerswith just over 50 employeesthan
for those with 500 or more empl oyees, which raises
another equity issueinregardtofineassessment. These
smaller employersmay dso havemoredifficulty bear-
ing the cost of creating modified-duty jobsor holding
positionsopenfor injured workers, duetoamorelim-
ited and lessdiversified staff. Acquiringreferralsto
other employerswould beagreater burden for these
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employers, aswell. Beyond thetarget group, how-
ever, therewasthe question rai sed by another attendee
astowhy employerswith lessthan 51 employeeswere
not subject to the same statutory mandate, particu-
larly thelargepool of Floridaemployerswithlessthan
10 employess.

Penalties Inconsistent with Legidative Intent

Workshop attendees pointed out that, if the
intent of thelegidatorswasto assist injured workers
inreturning to and maintai ning gainful employment,
ng penaltieson employerswoul d not necessar-
ily helpto attain thisworthy goa. Theemployer may
smply accept thefine, whichinitself would not help
theworker return towork.

RehirePeriod

Workshop participantswonderedif, after ac-
commodating the physical limitationsof theinjured
worker, the employer was obligated to provide con-
tinuousemployment for thelifeof theemployee, even
if problemsarisethat areunrelated totheinjury. The
statute makes no mention of thelength of therehire
period, opening thedoor for additional confusionand
potentid litigation.

Use of the Term“ Rehire”

Objectionswereraised at theworkshop about
theword “rehire,” asitimpliesthat theworker was
fired or laid off after theworkplaceinjury. Employees
returningtotheir jobsarenot “ rehired” but continuing
their former employment. Thislack of precision has
fueled argumentsthat the OTR provision appliesonly
to workerswhose employment was officially termi-
nated after injury. Therewasgeneral consensus at
thisyear’ sworkshop that thelegidativeintent wasto
smply bring injured workersback to their former jobs
or to modified jobswith theemployer of injury when-

ever possible.

Settlement Conditions Contrary to OTR

Thesurgeof settlementsusheredinby there-
formsraised another issue. Some Judges of Com-
pensation Claims (JCCs) have signed settlement or-
dersthat include agenera rel ease agreement stipul at-
ing that the employeenot returntowork with theem-
ployer of injury. Thisarrangement may be contrary to
the OTR provisionif theemployer hasmorethan 50
employees. One attendee sought clarification asto
whether thesewashoutswould officialy absolvethe
employer’sobligationto comply withthe OTR man-
date, whilenegating any and all penatiesaready as-
sessed for noncompliance. If thisisthecase, theOTR
becomes substantially dilutedinaworkers compen-
sation system flooded by settlements.

Pertinent to thisissue, thedivision recently
took asmall random sampl e of settlement ordersto
determine the prevalence of three types of items
deemed inappropriate: general rel ease agreements,
Americanswith DisabilitiesAct (ADA) waivers, and
confidentiality clauses. General release agreements
run counter tothefundamental intent of workers com-
pensation—namely, to facilitate return to work—as
well aspossibly violatingthe OTR, depending onthe
sizeof theemployer. ADA waiversoverridefederal
datute, whileconfidentidity clauses, inwhichthework-
ers divulging thetermsof thesettlement resultsinfor-
feitureof theaward, arenot grounded in statute. Thus,
all threeitemsare mattersover which JCCshaveno
authority. Covering sx-monthintervasfrom January
1992-July 1998 order dates, results showed that 15%
of January 1993 washout ordersincluded oneor more
of thesethreetypesof inappropriate provisions,; this
percentage roseto 20% for both July 1995 and Janu-
ary 1996 orders and to 25% for July 1998 orders.®
Despitethesmall samplesize, the persstence of these
itemsover timeisdemonstrated. 1nanother sampleof
380 settlement orderssigned after March 1, 2000, 90
orders(23.7%) included general release agreements,
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6 orders(1.6%) included ADA waivers, and 9 orders
(2.3%) included confidentiality clauses.® Thus, of the
threetypesof inappropriateitemsincluded in settle-
ment orders, thegeneral rel ease agreement isby far
themost preval ent among recent orders sampl ed.

Other Invitationsto Litigation

In addition to issues a ready mentioned that
openthedoor tolitigation, two other possibly conten-
tious areas were mentioned by workshop attendees.
First, how will employer objectionsto the OTR be
formally handled? Thishad not yet been considered.
A union representative voi ced asecond concern that
collectivebargaining agreementsmay bein conflictwith
the OTR. Sincethefederal government set aprece-
dent in determining that collective bargaining agree-
mentssupersedethe ADA, thisattendeefdltit highly
likely they will decide employeesget a*“ better deal”
with unionsthan with the OTR. Another attendee
appeared to speak for many in asserting that thereis
more potential for litigation over the OTR than over
late paymentsto injured workers.

Current Status

In August of thisyear, responsibility for en-
forcement of the OTR wastransferred fromBRM S
to the Bureau of Compliance (BOC), but thetwo bu-
reaus continueto work together in handling referrals
and defining aprocessfor fully implementing the pro-
visononceanadminigrativeruleispromulgeated. The
processcurrently flowsasfollows. Complaintsabout
OTRviolationsareinitialy handled by BRMS, who
contactstheemployer, carrier, and injured worker and
attemptstofacilitatean amicableresolution. Aninfor-
mal fact-findinginquiry follows, and during thistime
BRMS offersrehabilitation servicesto theinjured
worker to facilitate returnto work. BRM Sthen sub-
mitsadetailed report of their findingsto BOC for their
review in making adetermination of whether theOTR

requirement had been met. If BOC determinesthat
additional informationisrequiredintheir decision-
making process, trained investigatorswill conduct ad-
ditional inquirieswith appropriate partiesinthecase.
After dl pertinent factsinthe casearegatheredand a
determination ismade, trained investigatorswho af -
firmviolationsof the OTR will issue penalty assess-
ment orderswhenwarranted, whereupon BOC would
assumerespons bility for enforcingtheorder. Insitu-
ationswherethereisnoinfraction of theOTR Rule,
the casewill be closed and awritten noticewould be
provided totheaffected parties. TheBOC ischarged
with reviewing the newly proposed rule and holding
publicworkshops. Therehavebeen no additiond pub-
licworkshops since February 29, 2000, and noneare
planned for theimmediatefuture.

A 1999 lawsuit attempted to force the divi-
sonto makearuleforimplementingthe OTR. Divi-
sion management isresolutethat the OTR can been-
forced without arule and standsready to testify asto
the complex problemsinherent in the current provi-
sionthat have stalled rule development. Inthe mean-
time, however, Director CharlesWilliamsisencour-
aging all partiesinvolved to make an earnest attempt
todevelop arulethat ispalatable, workable, and fair
to employers, without inviting additiond litigationin
theworkers compensation system. Whether themord
authority of thelaw, or the potential sanction of arela-
tively smdl fine, caninduceany significant changein
employer behavior, evenif arule can be established,
isan openquestion. If consensusisonceagain unat-
tainable, thedivision can providethelegidaturewith
evidence of two conscientious attemptsto develop a
ruleforimplementingthe OTR. Thedivisontakesno
officia position onrepealingthe OTR provision, a-
though there are many advocatesfor repeal.

Data Analysis

To better assessthe potentia effectivenessof
the OTR provisioninfostering return to work, this
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section introduces dataprofiling the general employ-
ment picturein Floridafor 1994, arepresentativeyesar,
and examining return—to-work patternsfor various
employer groups according to the average number of
employeesover the course of ayear. Employment
data are derived from the ES202 employment and
wagefilefor 1994. The ES202 storesdatareported
guarterly to the Florida Department of Labor and
Employment Security by employersin the State of
Floridawho are covered by federal and state unem-
ployment compensation (UC) laws. It recordsem-
ployer characteristicssuch asownership—i.e, private
versusseverd levelsof government—number of units
(locations), Standard Industrial Classification (SIC)
Code, monthly counts of employees, and quarterly
wages, along withthe Federal Employer Identification
Number (FEIN) of the employer. Return-to-work
patternsare generated in thedivision using amethod-
ology that matchesworkers compensation claimsto
guarterly UC wage recordsto determineif agiven
injured worker resumed employment within thefour-
quarter period after the quarter of injury. If the
worker’saverage quarterly earningsduring this pe-

riod equal 80% or more of higher pre-injury average
quarterly earnings, the returntowork isconsidered
successful.’® For thisreport, 1994 employment data
from the ES202 were matched on FEIN to return-to-
work datafor 1994 injuriesto isol ate return-to-work
ratesfor employerswho would have beenimpacted
inthefirst year after thereformsif the OTR provison
had been enforced.

TableB4.1 providesan overal pictureof em-
ployment and wagesin Floridafor 1994, distributing
employersby the businessownership classification.
Ownership categoriesarelisted in descending order
according to the number of employers. Floridais
clearly dominated by private employers, who repre-
sent over 99.5% of all employers, with four catego-
riesof government employerscollectively comprising
lessthan half apercent of all employersinthe state.
Noticethat thisdistribution shiftswhen comparing the
percentages of employeesincludedineach ownership
category. Over 85% of Floridaworkersarein the
private sector. Local government employeesrepre-
sent 9.5%, and state government empl oyees 3.28%,

Table B4.1

Florida 1994 Employment and Wages
Distribution of Private and Government Sectors

Ownership # of % of All | Estimated # % of All % of Total

Category Emplovers'| Emplovers|of Emplovees®’] Emplovees Total Wages Wages
Private 371,621 | 99.54% 5,201,848 85.21% $114,660,597,100] 82.43%
Local Government 1,198 0.32% 580,018 9.50% $15,438,784,137] 11.10%
State Government 288 0.08% 200,454 3.28% $4,499,332,839| 3.23%
Federal Government 237 0.06% 121,449 1.99% $4,467,731,013| 3.21%
International Government 13 0.00% 804 0.01% $28.876.637] 0.02%
Totals 373.357 | 100.00% 6.104 573 100.00% $139.095.321.726| 100.00%

1 # of Employers is a count of all ES202 records with reporting unit number = 0 (single units and master units of multi-units). Multiple
records with the same UC account number are collapsed into one record. For the most part, these represent employers who are single units
in one quarter and multi-units in another quarter over the course of the year. These employers are counted as multi-units.

2 # of Employees is the sum of average employment for all employers. Average employment is computed by dividing total employment
over 12 months by the number of months with employment > 0.

Source: Officeof Labor Market Statistics, ES202 Employment and Wage File
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of all workers, although their employersmakeup a
mere.32% and .08%, respectively, of al employers.
Thiscomparison showsthat local and state govern-
ment include some of thelarger employers. Wages
generdly correspond to theemployeedistribution, but
local and federal government workers' aggregate
wagesare higher relativeto employment levelsthan
theprivate sector, whichincludesmost minimumwage
workers. Sincefedera employersarenot subject to
theFloridaworkers compensation law, thiscategory
will beexcluded fromfurther andysis.

TableB4.2 didributesemployer and employee
countsfor non-federal employersaccordingto over-

al szegroupingsof “1-50" and “51+” employees, as
the OTR provision appliesonly to the latter group.
The" 0" groupincludesemployerswho reported wages
without employment or who had no employment for
1994. State government isthe only ownership cat-
egory withthemgjority of employers, closeto 71%, in
the“51+” group. Local government hasafairly even
distribution between thetwo Szegroups, though smdler
employersoutnumber larger employersby 4.6 per-
centage pointsusing thisdefinition. Noticethestark
differenceinthe private cohort, whereemployerswith
51 or more employees comprised just 3.5% of all
employersin 1994—thebulk of the 3.7% of al non-
federal employersinthissizegroup. Thisatteststhat

Table B4.2

Florida 1994 Non-Federal Employment
by Size Group within Ownership Category

Owner ship # of % of All Estimated % of All
Size Group? Employers | Employers |# Employees| Employees
Private 371,621 100.0% 5,201,848 100.0%
0 14,219 3.8% 0 0.0%
1-50 344,497 92.7% 1,973,788 37.9%
51+ 12,905 3.5% 3,228,060 62.1%
Local Gov't 1,198 100.0% 580,018]  100.0%
0 1 0.1% 0 0.0%
1-50 626 52.3% 10,048 17%
51+ 571 47.7% 569,970 98.3%
State Gov't 288 100.0% 200454  100.0%
0 2 0.7% 0 0.0%
1-50 83 28.8% 1,506 0.8%
51+ 203 70.5% 198,948 99.2%
International Gov't 13| 100.0% 804 100.0%
0 0 0.0% 0 0.0%
1-50 8 61.5% 192 23.9%
51+ 5 38.5% 612 76.1%
Total Non-Feder al 373,120 100.0% 5,983,124| 100.0%
0 14,222 3.8% 0 0.0%
1-50 345,214 92.5% 1,985,534 33.2%
51 + 13,684 3.7% 3,997,590 66.8%

1 The “0" size group includes employers who reported wages but no employment or who had no

employment for 1994.

Source: Officeof Labor Market Statistics, ES202 Employment and WageFile

Page 72




Florida Workers'
Compensation

Trends and Challenges

Obligation to Rehire

the OTR provision doesindeed apply to only avery
small segment of Floridaemployers. Notice, how-
ever, that the 3.5% of private employersinthe”51+”
group includes just over 62% of the entire state
workforce. Moredramatically, almost 99% of local
and state government empl oyees may beimpacted by
theprovision. Thenumber of employeespotentially
affected may providejudtificationfor limitingtheOTR
to thissmall segment of large employers—namely, it
standsto impact two of every three (66.8%) workers
inFlorida, asshowninthelast row, rightmost column
of thetable.

Inorder to examinetherd ative successof em-
ployeesin getting back towork followinginjury, Table
B4.3 displayscountsof employerswho had lost-time
workers' compensation claimsfor 1994 injuriesand
thetotal number of lost-timecases.** Onceagain, the
dataare organized into size groupswithin ownership
categories. Thenarrow vertical shaded column serves
to separate datarel ated to employersontheleft from
datardatedtoinjury casesontheright. Stategovern-
ment is excluded here because most of its 288 em-
ployersare grouped under asingle FEIN—i.e., the
State of Florida. Thus, individual employerscould
not beidentified astheemployer of injury viaamatch
to the claims dataand subsequently grouped by size.
Fortunatdly, thisgrouping anomaly occursonly instate
government; however, sincethisownership category
hasthe highest percentage (70.5%) of targeted em-
ployers(asseen abovein Table B4.2), it will beim-
portant to establish amethod of identifying the em-
ployer of injury inthe state government sector for fu-
tureanalysisof theimpact of the OTR.

Focusing onthecolumnsontheleft sdeof the
vertical bar, noticethat the second column of Table
B4.3 showsthat 21,777 private employerscould be
identified by FEIN ashaving at least onelog-timeclam
for a1994injury. Thetop percentagein columnfive
shows that these private employers with lost-time
claimsrepresented just 5.9% of all 371,621 private
employers. Consequently, amost 94% of private
employershad no reported | ost-timeworkers' com-

pensation clamsfor 1994injuries. Didributed by size,
lessthan one-third (32.3%), or 7,035, of the 21,777
private employersof injury had 51 or more employ-
ees, asshowninthethird column. Over twiceasmany
(67.4%), or 14,686, private employersof injury were
not subject to the OTR. Returning to columnfive,
wherethe denominator shiftstoal employersby size
group, observethat that well over half of al private
employersin Floridawith 51 or moreemployeeshad
reported lost-timeinjuriesfor 1994, astark contrast
tothemere4.3% of employerswith lessthan 51 em-
ployees. Had the OTR provision been stringently en-
forcedfor 1994 injuries, it could haveimpacted 54.5%
of al Foridaprivateemployerswith 51 or moreem-
ployees, even though these 7,035 employersrepre-
sented less than one-third of all private sector em-
ployerswith reported lost-timeinjuries.

The columnsto theright of thevertical bar
display breakoutsof the number of |ost-time casesby
ownership and employer sizeclass. 59,105 lost-time
injuriesoccurred in busi nesses owned by the 21,777
privateemployersof injury in1994. Nearly two-thirds
(65.2%) of these private sector injuriesoccurredin
companieswith over 50 employees. These 38,526
casesrepresent injured workersthe OTR wasintended
to help return to work. Over one-third, or 20,427
injured workers, would not have been affected by the
gatutory provison. Therightmost column showsthat,
regardless of thesize of theemployer, only about 1%
of Floridaworkersinthe private sector experienced a
logt-timeinjury in 1994.

Intheloca government sector, employerswith
51 or moreemployeesrepresent even higher percent-
ages of employersof injury (77.7%) and of al em-
ployers (71.8%), while sustaining the lion’s share
(97.9%) of lost-timeinjuries. Thesinglelargeem-
ployer intheinternationa government category had
gxlogt-timeclamsfor 1994. Duetoitssmall szeand
alack of clarity asto how many of these 13 employ-
ersaresubject tothe Floridastatute at any giventime,
thiscategory will beexduded fromtheremaningandy-
ss.

Page 73



) dbed

' Table B4.3

Florida Employers with Lost-Time Cases
and Number of Lost-Time Cases in 1994
by Ownership and Size Group

Per centage Employers with
# Employers | Distribution LT Casesas a Per centage
Owner ship with LT of Employers Total Per centage #LT Distribution Estimated Rate of
Size Group Cases* with LT Cases | # Employers | of All Employers Cases of LT Cases | # Employees LT Cases
Private 21,777 100.0% 371,621 5.9% 59,105 100.0% 5,201,848 11%
0 56 0.3% 14,219 0.4% 152 0.3% 0 -
1-50 14,686 67.4% 344,497 4.3% 20,427 34.6% 1,973,788 1.0%
51+ 7,035 32.3% 12,905 54.5% 38,526 65.2% 3,228,060 12%
Local Gov't 528 100.0% 1,198 44.1% 9,148 100.0% 580,018 1.6%
0 0 0.0% 1 0.0% 0 0.0% 0 -
1-50 118 22.3% 626 18.8% 194 21% 10,048 19%
51+ 410 77.7% 571 71.8% 8,954 97.9% 569,970 1.6%
International Gov't 1 100.0% 13 7.7% 6 100.0% 804 0.7%
0 0 0.0% 0 - 0 0.0% 0 -
1-50 0 0.0% 8 0.0% 0 0.0% 192 0.0%
51+ 1 100.0% 5 20.0% 6 100.0% 612 1.0%

1 Only those employers matching on FEIN are included in these counts. The FEIN is missing on less than 1% of claims records and on 1.3% of ES202 records. Some non-matches

may be due to data entry error.

Source: Officeof Labor Market Statistics, ES202 Employment and Wage File, and Division of Workers' Compensation Claims File as of March 20, 2000.
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Insummary, TablesB4.1 - B4.3reveded that
in1994:

B Over 99.5% of all employers and over
85% of all employeesin Floridawereintheprivate
sector;

B Employers with 51 or more employees
comprised just 3.7% of al non-federal employersbut
employed nearly 67% of the non-federal workforce;

B 54.5% of large private employers and
71.8% of loca government employerswith 51 or more
employeesexperienced logt-timeinjuries;

B 65.2% of |ogt-time casesin the private sec-
tor and 97.9% of |ogt-time casesin local government
occurred with employerssubject tothe OTR.

Fromthesedata, it may appear logica to con-
cludethat an obligationto rehire provison specificaly
designating employerswith 51 or moreemployeesin

the private and local government sectorsisareason-
able approachinthat themgjority of injured workers
could potentialy benefit, whileonly avery smdl pro-
portion of employerswould be subject to government
regulation. However, datapresented thusfar show
only wheremost logt-timeinjuriesoccurred in 1994,
Determining return-to-work outcomesfor thosein-
jured workersiscrucial to judging the appropriate-
ness of targeting these employersfor regulation that
implicitly assumes poor return-to-work outcomes.

Figure B4.1 displaysthe overall return-to-
work rate for workerswith reported 1994 lost-time
injuriesinthetop bar. Precisdly, thisrate meansthat
62.3% of all Floridaworkerswith 1994 injuriesre-
turned to work during thefour-quarter period subse-
quent to theinjury quarter and earned average quar-
terly wagesequal to 80% or more of their pre-injury
averagequarterly wage. Below theoverdl rate, com-

@:Figure B@

Return to Work at 80% of Pre-Injury Wage:
Overall 1994 Rates Compared to Rates for
Two Private Sector Employer Size Groups

Overall (Private & 62.3%

Gov't)
>
S ;
= Private 51+ 61.9%
(@)

0,
Private 1-50 55.4%
0% 20% 40% 60% 80% 100%

Percent of All Injured

Source: Officeof Labor Market Statistics, ES202 Employment and Wage File; Division of Unemployment
Compensation Wage Files; and Division of Workers Compensation Claims File as of March 20, 2000
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parableratesfor private employerswith 51 or more
employeesand 1-50 employees, respectively, aredis-
played. Workersinjured at companiesowned by large
employershad areturn-to-work rate of 61.9% by this
definition, dightly below theoveral rate, whilework-
ersinjured at smaller businesses had anotably lower
rate of 55.4%, compared to the overall rate. Thus,
the rate for the large employer cohort was 6.5 per-
centage pointshigher than theratefor employerswith
lessthan 51 employees. Clearly, the private employ-
ersinthetarget group that would have been affected
by enforcement of the OTR provision had asignifi-
cantly higher return-to-work ratethan therest of pri-
vate employerswho would not have been subject to

theOTRat all.

Figure B4.2 takesthereturn-to-work analy-
sisastep further by grouping private employersinto
seven discrete size categoriesto more effectively pin-
point employerswiththelowest returnrates. Inthis
breakout, the largest employers with 500 or more
employeeshad the highest return rate of 65.5%—3.2
percentage points abovetheoverall averagerate—
andinfluenced theoveral rateinapositivedirection.
Noticethedrop of 4.8 percentage pointsfor the next
largest sizegroup with 250-499 empl oyees, followed
by more gradual declines asthe employer size de-
creases. Thus, thelarger thesizegroup, thehigher the

(Figure B4.2)

Return to Work at 80% of Pre-Injury Wage:
Overall 1994 Rates Compared to Rates for
Seven Private Sector Employer Size Groups

Overall (Private & Gov't) l 62.3%
Private 500 + J 655%
Private 250-499 J o607%

? 0,

S Private 100-249 ] 584%

o

© Private 50-99 J s7.0%
Private 20-49 J 568%
Private 10-19 J 557%

Private 1-9 J s20%
0% 20% 40% 60% 80% 100%

Per cent of All Injured

Source: Office of Labor Market Statistics, ES202 Employment and Wage File; Division of Unemployment Compensation
Wage Files; and Division of Workers Compensation Claims File asof March 20, 2000
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return-to-work rate for 1994 injuriesin the private
sector. Therates stabilized at 56-57% for thethree
Szegroupscovering employment between 10 and 99.

Recal that aparticipant at the February work-
shop questioned why the OTR did not apply to all
employers, particularly thelarge pool of employers
with lessthan 10 employees. Thebottombar inFig-
ure B4.2 shows the lowest return-to-work rate of
52.9% for thisgroup of small employers, which rep-
resented over 78% of al employers in 1994, or
292,322 of 373,357 Floridaemployers. Thus, close
tofour of every fiveemployersin Floridadidindeed
havelessthan 10 employees. If thisgroup werefur-
ther subdivided to excludethe 208,823, or nearly 56%,
of employersnot subject to theworkers compensa-
tionlawv—namdly, thoseemployerswith lessthanfour
employees'>—theremaining 83,499, or over 22%, of
employerswith 4-9 employeesregistered a53.4%

return-to-work rate. Undoubtedly, theseemployers
would have encountered the greatest difficulty com-
plying withthe OTRif the provision were broadened
to apply to al employersrequiredto carry workers
compensation insurance, regardlessof size.

FiguresB4.3 and B4.4 present comparable
datafor thelocal government sector. Noticein Figure
B4.3that return-to-work ratesweresgnificantly higher
for local government employers, regardlessof thegen-
eral sizegroup, compared tothe overall 62.3%rate,
which isshaped by the dominant private sector. The
large employer group’s 81.6% rate outpaces the
smdller group by 6.3 percentage points, mirroring the
relativetrend in the private sector between thetwo
Szegroups. Six of the seven morediscretesizegroups
inlocal government, portrayed in Figure B4.4, ex-
ceeded theoveral rate, aswell. Both of thelargest
size groups had rates of about 82%, with the 20-49

Qﬁigure B4§j

Return to Work at 80% of Pre-Injury Wage:
Overall 1994 Rates Compared to Rates for
Two Local Government Employer Size Groups

Overall (Private & 62.3%
Gov't)
>
% 81.6%
= Local Gov't 51+ 6%
O
0,
Local Gov't 1-50 75.3%
0% 20% 40% 60% 80% 100%

Per cent of All Injured

Source: Officeof Labor Market Statistics, ES202 Employment and Wage File; Division of Unemployment
Compensation Wage Files; and Division of Workers Compensation Claims File as of March 20, 2000
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group ranking third, at 80.7%. Only thesmallest co-
hort of employerswith 1-9 employeesdropped be-
low the overall return-to-work rate; however, at
57.7%, eventhisgroup surpassed theratesfor al four
private sector groupswith lessthan 100 employees.
Thesedataindicate that employeesinlocal govern-
ment achieved aremarkably highlevel of successin
returning towork at an adequate wagelevel afterin-
jury, suggesting that the OTR inthese casesmay bea
solutionfor whichthereislittleunderlying problem.

By requiring injured workersto both returnto
work and to earn wages equivalent to at | east 80% of
their pre-injury averagewagein order for thereturnto

be considered successful, the division’smethodol ogy
imposesamore stringent definition thanthe OTR pro-
vison. Thereisnomentionof aminima wageleve or
itsrelationshipto pre-injury earningsinthe OTR man-
date. Thus, employerswho“rehire’ injured workers
at anywageleve would bein compliance, which may
not bethe outcomelegidatorsintended. Coinciding
with thisunrestrictive definition, FiguresB4.5-B4.8
present another version of return-to-work ratesthat
removesthewage criterion altogether, showing the
percentage of workerswith 1994 injurieswho returned
towork at any wage during the four-quarter period
subsequent to theinjury quarter. Thisanalysismore
clearly identifiesthe proportion of employerswho

(Figure B4@

Return to Work at 80% of Pre-Injury Wage:
Overall 1994 Rates Compared to Rates for
Seven Local Government Employer Size Groups

Overall (Private & Gov't) ] 623%
Local Gov't 500 + ] s818%
Local Gov't 250-499 J 824%
3 0,
S Local Gov't 100-249 ] 79.0%
%
© Local Gov't 50-99 ] 773%
Local Gov't 20-49 ] s0.7%
Local Gov't 10-19 J 69.0%
Local Gov't 1-9 J s77%
[ T T T T I
0% 20% 40% 60% 80% 100%

Percent of All Injured

Source: Officeof Labor Market Statistics, ES202 Employment and Wage File; Division of Unemployment Compensation
WageFiles; and Division of Workers Compensation Claims File as of March 20, 2000
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would have been targeted for pendtiesfor failing to
rehireworkersinjuredin 1994.

FigureB4.5 showsan overal return-to-work
rate of 89.6% inthetop bar, indicating that only about
oneinteninjured workersdid not returntowork at al
during theyear after theinjury quarter. Employeesof
private sector companiesmeeting the OTR criteriafor
largeemployershad an even higher 91.2% rate of re-
turn at any wage. The 83.6% rate for smaller em-
ployerslagsbehind theratefor large employersby
almost elght percentage points. Thisisanimportant
digtinction, asthedatareved that the OTR would have
served amaximum of only 8.8% of employeesin pri-
vateindustry in 1994. Inredlity, it would have served
anevensmdler portion of non-returneesbecausesome
of theseinjured workers may have chosen not tore-
turntowork for avariety of reasons. Somemay have
opted to retire, return to school, become self-em-

ployed, work for thefederal government, leavethe
state, enlist inthe military, postponeworking again
beyond oneyear after injury, or madeother decisons
to discontinueworking for aF oridaemployer repre-
sented inthe Ul database. Itisincorrect to assume
that every injured worker wantsto returnto work for
the previous empl oyer; some may choose other op-
tions, including not working at all. Worker choiceis
not considered in either the OTR statutory provision
or thenewly proposedrule.

To substantiate that some employeesnot re-
turning towork may do so of their own valition, Table
B4.4 displaysadigtribution of thoseworkerswith 1994
injurieswho had not returned to work at any wage
level within oneyear of the quarter of injury. These
6,473 non-returnees were matched with numerous
databases as of the fourth quarter of 1998 to get a
sense of what happened to them during theyearsfol-

EEigure B47§

Return to Work at Any Wage:
Overall 1994 Rates Compared to Rates for
Two Private Sector Employer Size Groups

Gov't)
>
o]
g Private 51+ 2% |
@)
Private 1-50 83.6% '
0% 20% 40% 60% 80% 100%

Per cent of All Injured

Source: Officeof Labor Market Statistics, ES202 Employment and Wage File; Division of Unemployment
Compensation Wage Files; and Division of Workers Compensation Claims File as of March 20, 2000
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lowing their workplaceinjury. Noticethat over 28%
of theseinjured workerswereworking four yearssub-
sequent to the injury year, and over 62% of those
working wereemployed full-time. Their quarterly
earnings averaged $4,132, with full-time workers
achieving aquarterly averagewagelevel of $5,870.
About 2% werein school; 63.5% of those students
werein community collegeand 57.4% wereemployed
whileattending school. A few of theworkersinjured

in 1994 wereemployed inthe military or infederal
civilianjobs, while4% wereeither in prison or super-
vised by the Department of Corrections. 8% wereon
food stamps, and 2% were receiving temporary as-
sstancefor needy families, athough about oneinfour
of theseindividualswas also employed. Thesedata
do not include non-returneeswith 1994 injurieswho
|eft the State, retired, worked for an employer not resi-
dent inthe Ul database, started their own business, or

Table B4.4 |

1998 Outcome Data for Non-Returnees at Any Wage

1994 Injuries
Total 1994 Non-returnees, Any Wage: 6,473
Total with Outcome Data: 2,433 37.6%
Employment Receiving Public Assistance
# Employed 1,836 28.4% TANF ** 101 1.6%
Average Quarterly Earnings $4,132 ...and employed 24 23.8%
# Estimated Full Time* 1,140 62.1% Food Stamps 510 7.9%
Average Full Time Earnings $5,870 ...and employed 131 25.7%
Federal Civilian Employment 11 0.2%
Military Employment 1 0.0%
Continuing Education Department of Corrections
# Students 115 1.8% Incarcerated 52 0.8%
# Post-Secondary 24 20.9% Supervised 199 3.1%
# Community College 73 63.5%
# State University 15 13.0%
# Independent College 3 2.6% * Earning minimum wage x 13 weeks x 40 hours
# Students Employed 66 57.4% ** TANF = Temporary Assistance for Needy Families

Note: Percentages in boldface use total non-returnees in the denominator. All others are percentages within subcategories.
Source: Division of Workers' Compensation ClaimsFile as of January 31, 2000, and Division of Unemployment
Compensation Wage Files; FloridaEducation and Training Placement Information Program (FETPIP) asof 4th quarter 1998
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smply chosenottowork at dl. Factoringinthat group
of non-returnees, one can reasonably concludethat a
portion of the8.8% of privateindustry employeeswho
did not returnto work, asinferred from Figure B4.5,
would not havereturned to work evenif theemployer
offered to rehirethem. Thiswould reduce evenfur-
ther the popul ation potentialy benefitingfromthe OTR.

Figure B4.6 distributes private sector return-

to-work ratesat any wagelevel among seven discrete
sizecategories. Noticethat employeesworking for
companieswith 250 or more employeesreturned at a
rate that exceeded the overall rate of 89.6%: 93.2%
for employerswith 500 or moreemployeesand 91.3%
for employerswith 250-499 employees. Although
theratesdeclinewith each successively smaller size
category, even the smallest employer group brought
eight of every teninjured workersback towork. If

Qﬁigure B4}j

Return to Work at Any Wage:
Overall 1994 Rates Compared to Rates for
Seven Private Sector Employer Size Groups

Overall (Private & Gov't) 89.6% l
Private 500 + 93.2% '
Private 250-499 91.3% I
-
% Private 100-249 89 0% '
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O Private 50-99 a7 P
Private 20-49 85.9% '
Private 10-19 83.4% '
Private 1-9 803% )
[ I I I I |
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Percent of All Injured

Source: Officeof Labor Market Statistics, ES202 Employment and Wage File; Division of Unemployment Compensation
Wage Files; and Division of Workers Compensation Claims File asof March 20, 2000
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employerswithlessthan four employeeswereexcluded
fromthe smallest group, theratefor employerswith
4-9 employeeswas 81.8%. Thesedataconfirmthat
thevast mgority of injured workersdo returntowork,
and larger employers appear to be doing abetter job
than smaller employersin bringing about thisdesired
outcome.

Comparableratesfor thelocal government
sector show that an impressive 98% of workersin-
juredin 1994 returned to work for larger employers
subject tothe OTR, and nearly 93% returnedtosmaler
employers, asshowninFigureB4.7. Thus, lessthan
2% of workersinlocal government could have been
served by the enforcement of the OTR provision of
the statute. Broken out by seven discrete employer
sizegroupsin FigureB4.8, all local government em-
ployers exceeded the overall 89.6% return-to-work

rate at any wagelevel. Factoring in the portion of
workerswho may have opted not to return to work,
thereislittleevidenceof areturn-to-work problemin
this sector. Clearly, the local government sector
achieved great successin bringing their workersback
towork, without the OTR mandate.

Datapresented inthisreport indicatethat in-
jured employeeswho worked for large private sector
employers subject to the OTR in 1994 returned to
work at an adequate wagelevel at ahigher ratethan
injured employersworking for smaller private sector
employers. Inthelocal government sector, there-
turn-to-work rate at an adequate wage level ratewas
well abovetheoverdl statewiderate acrossall but the
smallest employer size group. When the wage ad-
equacy criterionisremoved, return-to-work rateswere
high acrossal employer size categories, and thelocal

[[Eigure B4D

Return to Work at Any Wage:
Overall 1994 Rates Compared to Rates for
Two Local Government Employer Size Groups

Overall (Private &
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Source: Office of Labor Market Statistics, ES202 Employment and Wage File; Division of
Unemployment Compensation Wage Files; and Division of Workers Compensation Claims

Fileasof March 20, 2000
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(Figure B4.3)

Return to Work at Any Wage:
Overall 1994 Rates Compared to Rates for
Eight Local Government Employer Size Groups

Overall (Private & Gov't) 89.6% '
Local Gov't 500 + 98.2% '
Local Gov't 250-499 97.7% '
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Per cent of All Injured

Source: Office of Labor Market Statistics, ES202 Employment and Wage File; Division of Unemployment Compensation
Wage Files; and Division of Workers Compensation Claims File asof March 20, 2000

government sector wasexemplary inachieving desired
return-to-work outcomes. Thisrateisthe better mea-
surefor isolating workersthe OTR wasintended to
serve because the provision makes no reference to

wage adequacy.

Ironicaly, wage adequacy for returning work-
ers—aworthy goal not expressly addressed by the
OTR—isadesirable outcomethat can be correlated
with“rehiring.” Thisisaccomplished by separating
returning workerswith 1994 injurieswho achieved an
adegquatewageleve pogt-injury into two groups. those

returning to theworkforcewith the sameemployer as
theemployer of injury—i.e., thosewho are“rehired’—
and those hired by adifferent employer subsequent to
injury. InFigureB4.9, return-to-work ratesfor these
two groupsof workersinthe private sector are com-
pared according to the overall size category of the
employer of injury. Noticethat 54.6% of returnees
hired by different employersreached awagelevel of
80% or moreof their pre-injury earnings, regardless
of the size of theemployer of injury. Returneesre-
hired by theemployer of injury, however, weresgnifi-
cantly more successful in reaching an adequate wage
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Return to Work at 80% of Pre-Injury Wage:
Rehired Returnees versus Returnees Hired
by a Different Employer
(Private Sector)
O Rehired by Employer of Injury
100% W Hired by Different Employer
- 68.4% 69.5%
& 60% |
g
g
40%-
20%

0%-
1-50

51+

Employer Size Groups

Source: Office of Labor Market Statistics, ES202 Employment and Wage File; Division
of Unemployment Compensation Wage Files; and Division of Workers' Compensation

ClaimsFileasof March 20, 2000

level; once again, the size of theemployer wasnot a
key factor, as68.4% of employeesworkingfor smaler
employersand 69.5% of employeesworkingfor large
employers, asdefined by the OTR, achieved 80% of
pre-injury earnings. Inthisscenario, returningtowork
with the sameemployer following injury resultedin
wage adequacy for amuch larger proportion of re-
turneesthan returning towork with another employer
for workersinjuredin 1994. Thisoutcomewasnot a
function of thesize of theemployer of injury.

Conclusions

If the OTR had been rigorously enforcedin
1994, it would have applied to just 3.7% of the
373,120 non-federa employersinthe Stateof Florida.
Inthe private sector, just 3.5% of 371,621 employers
would have been subject to pendty for faillingtorehire
their injured workers, compared to 47.7% of 1,198
local government employersand 70.5% of 288 state
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government employers. Thus, the OTR targeted a
very small percentageof privateemployers, about half
of local government employers, and the mg ority of
state government employers. Theselargeemployers
with 51 or moreemployeescollectively employed two-
thirdsof al non-federa workersinthe state—nearly
four millionworkers. Closetotwo-thirdsof al lost-
timeinjuriesoccurred in companieswith 51 or more
employees.

Theseemployment andinjury datatell haf the
story, identifying large employers (as defined by the
OTR) asavery small portion of theemployer popula-
tion, while pinpointing the concentration of workplace
injuriesamong their employees. The OTR provision
impliesthat workersinjured whileemployed by these
large employersexperience particular difficultiesre-
turning towork. However, examination of two kinds
of return-to-work measuresfor theprivateand local
government sectorsreveal stheother half of thestory:
Thereisadirect correlation between employer size
and rate of return—namely, thelarger the empl oyer
sizegroup, thehigher thereturn-to-work rate. Inboth
theprivateandloca government sectors, injured work-
ersin companieswith over 50 employeesreturned to
work at an adequate level of earningsat ratesmore
than six percentage points higher than ratesfor em-
ployeesof all smaller companiescombined. Com-
pared totheoveral rate of 62.3%, the private sector
ratefor large employerswas 61.9%, whilethelocal
government sector boasted an 81.6% rate. Broken
out into seven discrete size groups, return-to-work
ratesfor local government exceeded the overall rate
inal but thesmallest category of employerswith 1-9
employees. At 65.5%, theratefor privateemployers
with 500 or more employers surpassed the overall
62.3% rate, whileratesfor thesx remaining Szegroups
dropped below the overall rate, declining with each
successively smdler szegroup.

Sincethe OTR hasno stipulation regarding
therelativewagesat whichworkersareto berehired
inorder for employersto avoid afine, returntowork
at any wagelevel wasdso compared among employer

sizegroupsto specifically isolate the population of
workers most in need of assistance in returning to
work. Thisanalysisshowed that nearly nineof every
teninjured workersin Floridareturned towork within
oneyear of injury—avery highrate of return by any
standard. Return ratesfor large employerssubject to
the OTR were 91.2% and 98.1% for the private and
local government sectors, respectively. Thismeans
that only 8.8% of injured workersemployed by large
privatefirms, and amere 1.9% of workersemployed
by largelocal government entities, congtituted apopu-
lationin need. Because some non-returneeschoose
not to returnto work for avariety of reasons, thetrue
populationin neediseven smaller. Comparablere-
turn ratesfor workersin companieswith lessthan 51
employees were 83.6% for private employers and
92.9%for local government employers. Thesedata
show highratesof returnfor large private employers
andfor al local government employers, regardless of
sze. Eventhe83.5% return-to-work ratefor smaller
private employersisquite high and not indicative of a
pervasive problem requiring government regul ation.

Collectively, theseemployment and return-to-
work datasend amixed messagefor the OTR provi-
sion. Fromthe standpoint of equity, it isarguablethat
the statute seeksto regul ate those employersleast in
need of regulation, particularly intheloca government
sector. Intheprivate sector, it isthe smaller, not the
larger, employerswhosereturn-to-work ratesfall in-
creasingly below the average. On the other hand,
employeesof thelarger (51+) privateemployerscon-
stituteasubstantial mgjority of dl privateemployers
injured workers not reaching 80% or more of their
pre-injury wagelevel intheyear followingtheir injury.
For 1994 injuries, these“non-returnees” of private
employerstotaled 22,660, of which 14,002, or 61.8%,
had worked for thelarger private employers.t® With
thisdistributioninmind, it could bearguedthat limiting
the OTRtothelarger employersensuresitsapplica-
bility to themgority of injured workersin need of re-
employment assistance. Moreover, as a practical
matter, thelarger employersaremorelikely to have
theorganizational size and differentiation of tasksto
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comply with the OTR without hardship. However,
the data show that over nine of every ten workers
injured intheselarge companiesdid, infact, returnto
work, which meansthat, at most, 8.8% of thesework-
ersneeded re-employment assstance. Indeed, aneven
smaller percentage congtituted agenuinepopulationin
need, asaportion of these non-returnees chose not to
returntowork. Theareainwhichrehiring doesinflu-
enceapositive outcome, regardless of thesize of the
employer, isin expanding the pool of returning work-
erswho reach an adequatewagelevel. However, the
goa of theOTR initscurrent format issmply return
towork, not wage adequacy.

Suggestions for Re-examining
the OTR Provision

Theobligationto rehire provision may have
emerged fromthe Specia Legidative Sessoninthe
fall of 1993 asan attempt to assuagetheoveral nega-
tiveimpact of thereformsoninjured workers, whose
benefitswere severely reduced in both weekly amount
and duration. Eventhough the 3.7% of non-federa
employerswith over 50 employeestargeted by the
OTR accounted for two-thirdsof all non-federal em-
ployees, regul ation of these specific employersdoes
not appear to have been drawn from either an objec-
tiveanalysisof need or arealistic estimation of the
likelihood of meeting aneed. Datadiscussed above
indicatethat potentia beneficiariesof the OTR congti-
tuteonly atiny minority of injured workers. Areasof
substantially greater need, such aspoorer return-to-
work ratesof smaler employersand returntowork at
inadequate wages, are not addressed in the mandate.
Moreover, thedifficultiesof implementingthe OTR
and the questionable prospect that it will significantly
changeemployer behavior rai se concernsthat the pro-
vision may generate more coststhan benefits. Over-
all, itisnot difficult to concludethat the OTR repre-
sentsaworthy intention that deservespolicy initiatives
morelikely to beeffective.

Findingssummarized in thischapter havein-
dicated areas of greatest need. Controversies sur-
rounding the OTR suggest that rewards and incen-
tivesrather than fineswill better enlist the cooperation
of employersingrivingfor desired gods. Combining
theseinsightsinto aprogram that focuses on oneor
more of thefollowing objectives may beworthy of
congderation:

B Rewarding employers whose return-to-
work rates exceed the average rates of employersof
comparablesizeand whoimprovetheir relativerates
eachyear;

B Sharingwith al employersthe best prac-
ticesof exemplary employerswhose philosophiesand
strategieshave condstently resulted in aboveaverage
return-to-work ratesamong their peers;

B Providingfinancid reimbursementtoiden-
tified groupsof smaller employersinaccommodating
thephysicd limitationsof injured workerswith ongo-
ingimpairments; and

B Rewarding employerswho bringtheirin-
jured workers back to work at wages equal to 80%
or moreof thelr pre-injury wage.

Such an approach avoidsthe complex prob-
lemsand controversiesinherentinthe OTR and the
enforcement problemsyet to comeif aruleispromul-
gated. It shiftsthefocusfrom the negativeapplication
of afineto thepositive provision of employer incen-
tivesfor facilitating the self-execution of theworkers
compensationlaw. Most importantly, itisdriven by
trendssubstantiated by availabledata. Thewiderange
of controversiesraised in connection withthe OTR
over the past seven years can serveto provide guid-
ancein setting up aprogramthat isdeliberately de-
sgnedtoincludethefollowing characterigtics:

B Clearly definesthemethodology and time
parametersfor measuring return-to-work;

B Assuresthat datatied to that methodol ogy
areaccessible, current, andreliable;

B Explicitly designatesemployerswho may
qudlify for financial rewardswhenimprovingtheir re-
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turn-to-work rates,

B Setsup afunding sourcefor theprovision
of financial assistance and/or incentivesto smaller
employerswho bear the greatest burden in setting up
modified duty jobsfor returning workers; and

B Designsaprocessand mechanismfor re-
warding, inatimely manner, al employerswho bring
workersback towork at an adequate wagelevel for
aspecified period of timefollowinginjury.

Floridacan benefit from the experience of a
few other atesthat have attempted to provideinno-
vativeincentivesto employersfor promoting returnto
work. Oregon, for instance, ingtituted an“ Employer-
at-Injury” programin 1993 that may serveasagen-
eral model. Thisprogram rewards employerswho
bring workersback to light duty jobswhiletheclaim
isstill open. Such employersmay qualify for reim-
bursement of up to 50% of aworker’swagesfor up
to threemonths, up to $2,500 for work sitemodifica
tion, up to $1,000 for specidized toolsor equi pment,
and up to $400for specia clothing. Temporary tota
disability paymentsto theinjured worker areelimi-
nated during the period of wage subsidy. The cost of
these subsidies, funded by atax on employers and
workers, compared to the estimated savingsfromre-
duced indemnity payments, resulted in anet system
savingsto employersof about $6.5millionin 1997.
The program boosted return-to-work ratesfor par-
ticipating employersby about seven percentage points
over ratesfor non-participating employers. While
someemployersabused the process by retaining work-
ersjust long enough to collect wage subsidies, then
laying them off, lessonsfrom the Oregon experience
could help to prevent similar abusesin aFloridaad-
aptation of thiskind of program. Using thedatapre-
sented inthisreport, aprogram might betailored for
Floridato include awage adequacy criterion and spe-
cific requirementsfor an extended period of re-em-
ployment, during whichtheemployer could qudify for
either premium reductionsor reimbursement of pre-
miums paid for that worker for a certain period of
time. Alternately, aFloridaprogrammight includea

processwhereby small employers purchasing specia
equipment to enabl e return to work could be reim-
bursed thefull priceof al division-approved equip-
ment after theworker hassuccessfully returned towork
for aminimum of two full quarters, earning 80% or
more of their earnings during the quarter prior toin-
jury. If Ul datawere used to makethiscalculation, six
monthsisthe earliest reasonabletimeframefor mak-
ing such an assessment, astime must be allowed for
reporting and processing employer wage data.

A word of caution may bein order when con-
sidering incentivesto promote desired employer be-
havior. Thereislittleevidencethat employersaretak-
ing full advantage of existing Satutory incentivessuch
aspremium discountsfor setting up adrug-freework-
place. One possiblereason may bethat thefinancial
reward would arrivefar too long after the desired be-
havior to congtituteagenuineincentive. Toavoidthis,
any initigtiveinduding financial asssanceandrewards
should emphasizetimelinessin order to beeffective.

Return of theinjured worker to work at the
earliest feasbletimeisacornerstoneof workers com-
pensation. Itisasoandusvegod for whichnoknown
policy or program has ever achieved complete suc-
cess. Initiativesthat focusontheinjured worker, such
asrehabilitation and re-employment services, existin
tandem withinitiativesinvolving employers, such as
obligationsand incentives, to incrementally improve
therateat whichinjured workersreturntowork. These
multipleand variousapproacheswill not likely besup-
planted by asingle, encompassing panacea. Hereitis
only suggested that theimpul sebehindthe OTR might
be morefruitfully channeled into atwofold approach
aimed both at assisting smaller employersin accom-
modeating the specia needsof returning workerswith
physical limitationsand at providing incentivesto al
employersfor returning injured workersto work at
wagelevelscomparableto their pre-injury wages.
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Footnotes

10ffice of Labor Market Statistics, Department of Labor and
Employment Security.

ZTranscript for Monitoring and Audit Workshop, Rule Chap-
ter 38F-24, held on April 4, 1994, pp. 39-40.

*Transcript for Monitoring and Audit Workshop, Rule Chap-
ter 38F-24, held on April 22,1994, pp. 37-38.

“Executive Order 95-74, issued 2/27/95, directed reped of rules
that were obsolete, procedural, and unnecessary. Executive
Order 95-256, issued 7/12/95, included adirectiveto agencies
to take immediate steps to repeal rulesin order to carry out
Executive Order 95-74 and to review rulesthat were unduly
cumbersome, restrictive, or punitive.

SFlorida Administrative Weekly, Volume 26, Number 5, Feb-
ruary 4, 2000, Rule 38F-57.002(1), p. 431.

®lbid., Rule 38F-57.002(2), p. 431.
"The $2,000 penalty cap probably originated from the esti-
mated cost of re-employment servicesfor oneinjured worker

at thetimethereformswerewritten.

8Division of Workers' Compensation, Performance Indica-
torsfor Judges of Compensation Claims, p. 8.

bid., p. 12.

For afull description of thedivision’sreturn-to-work meth-
odology, refer to the 1996 publication Defining, Measuring,
and Predicting Return to Work in Florida. A copy can be
ordered from the division’s page on the website
“www2.myflorida.com/lesiwc.”

“The employer FEIN had to be present on both the ES202
and theWC claimsrecord in order to beincludedinthistable.
If either filewasmissing the FEIN or if the FEIN wasincorrect
on one of thefiles, no match occurred. Thus, some employ-
erswith lost-time claims could not beidentified.

2Construction employers with 1 or more employees are re-
quired to have workers' compensation unless they receive
an exemption. Just 1% of the 1,649 employersin the smallest
group of employers were in construction. The remaining
99% are empl oyerswho either have morethan three empl oy-
ees over the long term or voluntarily choose to have work-
ers’ compensation coverage.

BThere were 22,741 non-returnees with 1994 injuriesin the
private sector, but 81 of those worked for employers with
reported employment = 0. Since these employers could not
be grouped into size categories, those 81 employees are not
included.
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